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I IKE many other industries, air transport has changed since the war. 
Several new aspects have been added — air freight, air coach and 


feeder airlines. 


During the war years most industries promised great things in post- 
war products and new services, slick new cars and push-button living. 
Air transport held the promise of world commerce to every town be- 
cause the ocean of air extends to them all. 


Possibly air transport has come nearer to living up to its promises 
than any other. It is not surprising that this is so because air transport 
came of age both technically and operationally in the recent war. 


Few people realize how much transport flying was done and how 
important it was to our final victory. This vast usage accelerated the 
development, making possible great contributions to our national 
peacetime welfare. 


One such contribution is the expansion of our air transport system 
to bring the benefits of air service to a much larger number of our 
smaller cities and towns. This aspect, known as the feeder program, is 
well under way and surprisingly successful. 


The Civil Aeronautics Board has issued twenty feeder certificates 
to date comprising some 28,000 route miles. These certificates have 
authorized air service to 556 towns of which 336 are new towns receiv- 
ing first-time service. Thus, some 414 million new people have been 
certificated to receive the benefits of air transportation and some 5614 
million are to have additional air service. Four additional related local 
service certificates have been issued — two for the carriage of persons 
and property only, without mail, and two for helicopter air mail 
service. 
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Although the feeder program already has assumed considerable size 
there still is confused thinking as to its need and purpose. Partly re- 
sponsible for this is the unfortunate name “feeder,” which is a mis- 
nomer. Actually, the language does not contain a suitably descriptive 
word. Only a small part of the traffic generated is feeding to other air 
carriers — about 15 to 20% of the total number of passengers and from 
30 to 40% of the gross passenger revenue. The bulk of the traffic is 
local or short-haul air transportation. 


Thus the feeder airlines’ function can be separated from the func- 
tions of the trunk airlines which cater primarily to long-haul air 
transport. This distinction applies in general but becomes somewhat 
confusing when applied specifically because of a wide twilight zone 
where there is considerable overlapping of functions. 


A number of the permanently certificated airlines commonly re- 
ferred to as “trunks” handle a large amount of short-haul traffic while 
some of the feeders, due to their route patterns, overlap into the long- 
haul field. It is believed the distinction of functions is accurate enough 
but some reclassification of carriers may be necessary. 


Historically, long and short-haul transportation have never mixed 
very well. Other forms of transport have generally separated them and 
carried them in separate vehicles. Because of high fixed costs in tracks 
and stations the railroads have catered to both long and short-haul 
traffic using separate trains generally for each kind. 


When these high fixed costs do not exist it is possible to separate 
the two kinds of traffic even to the extent of separate operating com- 
panies. In the bus business, as an example, this is generally done. Thus 
the certification of new carriers by the Board to perform this short-haul 
air transport service follows a sound precedent. 


However, the Board was forced into its feeder policy by the action 
of the trunk lines themselves. Starting as early as shortly before the 
war they developed resistance to serving the smaller intermediate cities 
because it interferred too much with the long-haul traffic they were 
carrying which was their principal business. 


Even back in those days the Board was instituting proceedings 
against various airlines to force them to furnish service to certain 
smaller points to which they had been certificated either as a stepping 
stone to encroach on some other carrier’s more lucrative route or as a 
defense to keep another carrier out of what they considered their own 
bailiwick. 


In 1943 and early 1944 the Board conducted an investigation into 
this problem to determine if the smaller cities should have air trans- 
portation and whether it should be furnished by existing or by new car- 
riers. It found that there was a need to expand our air transport system 
to include a larger number of the smaller cities and towns and that this 
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service probably could be furnished better by newly certificated local 
carriers. 


At that time there were 199 cities in the United States with 50 
thousand people or more, having a total population of some 45 million. 
There were 1,841 towns between 5 and 50 thousand population with 
a total of about 30 million. It was reasoned that these people living 
in the smaller cities and towns actually needed air transportation more 
as individuals than the people living in the larger cities. They were 
more isolated and further from their sources of service and supply. If a 
person lives in a large city he has practically everything he needs in 
that city. If he lives in a smaller town he will have to travel for many 
of the things he needs. 


Because air transport had played a vital role in winning the last 
war it became a part of our national policy to encourage its commercial 
uses in peacetime. This was necessary both for national defense and 
national welfare. The required volume of air transport could have 
been gained by establishing additional service over the then existing 
trunk lines. But I think everyone, even some of the trunk line opera- 
tors, will agree that the right way to get at least a part of this needed 
volume was by expanding the service to a larger number of citizens. 


The Board met this problem with a surprising amount of courage 
and statesmanship for a government agency. Granting 28,000 miles of 
new routes is a bold stroke to say the least. Seldom in our history has 
a government agency tackled so large an undertaking on its own initi- 
ative. Almost every town in the country was considered and almost 
every possible route was analyzed in the ten regional hearings set up to 
complete the program. 


The characteristics of the newly certificated feeder route patterns 
vary considerably between carriers. This is all right as an experiment 
but means that some of the carriers have routes that can be improved. 
In general the most frequent journey made by a resident of a smaller 
town is to his trade area center. The logical route for local air service 
would be to connect a series of towns similarly located to the common 
trade area center. This gives the “spoke of a wheel” route pattern 
which can be found rather frequently on the feeder airline map but 
some of the certificates do not follow this pattern at all. 


Another problem was to find and select competent and qualified 
operators. All experienced air carriers were disqualified because they 
already were operating trunk lines and the Board wanted its local 
service experiement separate and independent from the established 
carriers. A wide assortment of applicants presented themselves, most 
of them understanding very little of the problems of short-haul air 
transportation. By and large the selections were good although it 
would have been too much to expect that all of them would have 
been so. 
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But the problems of the Board were more than equaled by those 
of the applicants who received certificates. Few of them knew what 
they were letting themselves in for. Most were aviation people with 
years of experience but few realized the precise organization and ex- 
acting procedures necessary for airline operation. 


Their first and possibly their greatest difficulty was financing. By 
the time the certificates were granted the money market had tightened 
to where equity capital was no longer available. Some of the new car- 
riers were never able to get started at all and those who did, almost 
without exception, were handicapped in varying degrees by their 
inadequate financing. 


It is always serious to try to run an airline without enough money 
to do it properly. The public is quick to sense cost cutting and is afraid 
safety may be affected adversely. However, with a new carrier just 
getting underway the effect has been most grave. The two or three 
carriers who were reasonably well-financed and could start their opera- 
tions properly received a much better traffic response than have the 
others. 


Equipment-wise the feeder applicants had expected that a suitable 
feeder airplane would be available. Several of the larger aircraft 
manufacturers were building such craft. But none of these aircraft 
were ever produced in quantity. Consequently, the feeders have been 
forced to use the DC-3 which is somewhat more expensive to operate 
than a newly designed, more modern aircraft would be. 


Technical personnel were available in unlimited quantities because 
of the large numbers released from military duty after the war. But 
there was a shortage of management and supervisory personnel. The 
trunk lines themselves, the only source of trained personnel, were 
doubling and tripling their own organizations at the time. So there 
was nothing the new carriers could do but select men who were other- 
wise qualified and let them learn how to run an airline the hard way. As 
would be expected under these circumstances, many of the feeder com- 
panies have done a better job of operating than they have of running 
a business. 


Despite these handicaps they have turned in a remarkable perform- 
ance. The record already proves the soundness of the feeder concept 
and justifies the Board’s bold action in setting up its feeder program. 


The record proves that the smaller cities and towns do need air 
service. When a convenient and usable service has been provided they 
have patronized it to a greater extent than do the people who live in 
the larger cities. Port Angeles, Washington, as an example, a town 
of 9,409 population, generated 10,910 passengers last year which is 
1.16 passengers for each inhabitant. New York City did only 13% as 
well with 0.15 passengers per inhabitant. If New York generated traf- 
fic in proportion to many of the feeder towns there would not be 
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enough aircraft presently in air transport operation to take care of 
its traffic alone. But the proportionate need to travel is less in the 
large cities. 


Although Port Angeles is the leading traffic generating point for 
feeder traffic, many other smaller towns did very well. Monterey, Cali- 
fornia, generated 1,019 passengers per 1,000 population; Coos Bay, 
Oregon, 819; Eureka, California, 695; Astoria, Oregon, 491; Fort 
Bragg, California, 484 and many others, all running many times more 
traffic in proportion to their size than is generated by any of the 
larger cities. 


It is true that some of the feeder towns have not made so good a 
showing. As mentioned earlier some of them are on routes that do not 
take the people to the places they want to go. Also, some towns where 
the route pattern is correct have had unusable schedules provided 
so far. 


In some cases there is no schedule from the town to the trade area 
center during the morning hours or vice versa. The same thing is 
frequently true in the afternoon. Unless these four basic schedules 
are provided so that a person can go at the beginning of a day to the 
area of his planned activities for that day and then is able to get home 
again at the end of the day, he obviously is not being given a usable 
service and will use some other form of transportation. 


On this score no small town can be given the multiplicity of direct 
schedules to as many places as has New York City, for example. But 
where a town has been given reasonably direct service at convenient 
times of day to its trade area center, that town has patronized its air 
service heavily. This one outlet provides for its greatest local trans- 
portation need and at the same time gives a connection at the trade 
center with the trunk airline network for its long-haul travel needs to 
more distant places. 


The lack of adequate scheduling is a result of the tight money 
market. The operators know what scheduling they should provide 
but have not been able to afford enough aircraft to fly them. 


The record also proves the soundness of the Board's policy in se- 
lecting new operators to provide the feeder service. These operators 
have shown greater ingenuity and resourcefulness than have the older 
carriers in meeting their operating problems. 

The conversion of the DC-3 is a case in point. By rearranging the 
interior lay-out and adding a ramp door, this aircraft was made much 
more operable in any kind of service. Proof of this lies in the fact that 
most of the trunk lines who are still using DC-3 equipment have made 
or are making this conversion after having operated them for some 
fifteen years without having thought of the improvement. 


Also, the newly certificated operators developed new procedures 
which speeded their schedules through stations. The two-minute stop 











384 JOURNAL OF AIR LAW AND COMMERCE 





was laughed at when mentioned in the regional hearings but most of 
the feeders average less than two minutes per stop in their present 
operations. 


It is remarkable that over a period of nearly three years some 40 
million revenue miles have been flown by these newly certificated car- 
riers with no injury to passengers or crew. This record has been 
helped by Civil Aeronautics Administration supervision and there 
probably is some element of luck in it. But most responsible are the 
technical personnel — the pilots, mechanics and the supervisory staffs 
of the carriers’ operating departments. 


Along with this ability to operate safely these new carriers have 
demonstrated their ability to operate economically. It is obvious that 
frequent stops increase the cost of any operation. Yet some of the 
feeder operators, landing every fifty-odd miles, are actually flying at 
less cost per revenue mile than DC-3’s have ever been operated before 
by a certificated air carrier. 


The best that was done by a trunk airline using DC-3 equipment in 
1940 was 54.29c per revenue mile. When this is corrected to allow for 
the present value of the dollar (using the present Consumer Price 
Index of 169.5) it becomes 92.02c per mile. At least six of the feeder 
operators flew for a less cost during the second quarter of 1949. Two 
operators were as low as 77c per revenue mile. The average for all 
the feeders, including three who have been operating for less than a 
year and still reflect the high shakedown costs of starting, is only 0.0Ic 
higher than the best that was ever done before. 


It should be pointed out that these feeder operating costs include a 
very high equipment depreciation. The feeders have written off their 
operating equipment over a three-year period, the life of their tem- 
porary certificate. The DC-3 flight equipment of the trunks has been 
written off long ago. Also their costs before the war reflected deprecia- 
tion charges based on a longer write-off period than the three years 
used by the feeders. 


With these low operating costs and the substantial amount of traffic 
some of the feeders are carrying, their overall mail requirements are 
falling rapidly. For the month of July, the last month operating data 
are available, the cents per mile mail pay required to break-even for 
one of the carriers was in the middle 20's, with three others running 
less than the middle 30's. The carrier with the lowest cost has been 
operating for only a year and a half. The lowest mail pay of any of 
the trunk lines in 1940, corrected for present dollar value, was 19.58c 
per mile even though that carrier had been operating for some 13 years. 


When the Board first formulated its feeder policy it estimated the 
amount of mail pay required would be approximately 25c per mile. 
This was based on the pre-war value of the dollar and assumed a newly 
designed post-war feeder airplane would be used. Without the operat- 
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ing efficiency of the special plane the feeders are generally coming close 
to this estimate. The 25c figure corrected to present dollar value is 
42.37c. Several of the feeder carriers require less than this to pay a 
satisfactory return on their investment. 


If the income to the federal government, consisting of revenues 
from postage, transportation taxes and other taxes, could be balanced 
against the mail payments made to the feeder carriers, the actual cost 
of the feeder program would not be great. Unfortunately, there is no 
way of making an actual accounting but evidence submitted to the 
Senate Committee on Interstate and Foreign Commerce in its recent 
Airline Industry Investigation indicated that one feeder was receiving 
$107,674 per month in mail pay and the federal government was re- 
ceiving $248,823 in revenues connected with its operation. 


Some of this revenue would be needed to pay for transporting some 
of the air mail beyond the lines of the feeder carrier; some for ground 
handling, Post Office overhead, etc. No one knows exactly how much 
of the $248,823 is actual revenue to the government but it is con- 
siderable. 


We hear the estimate frequently that the feeder program will cost 
about 15 million dollars in mail pay for the fiscal year 1949. We 
never hear a reference made to the revenues going to the federal gov- 
ernment as a result of the feeder program. 


If we consider the national defense and national welfare values 
there seems little doubt that the federal government is getting its 
money’s worth out of the feeder program. The cost is surprisingly 
small for the value received. 


A third important question already has been answered by the rec- 
ord. It is the matter of whether the existing trunk lines or newly 
certificated carriers can operate the local or feeder services more 
economically. It has been argued that because trunk lines already had 
operating stations in the vicinity they could do the additional flying 
at less cost. This has not been borne out by the record. 


Possibly the most complete comparison of these costs was presented 
recently by one of the feeder operators in its certificate extension pro- 
ceeding before the Board. One of the transcontinental trunk air car- 
riers serves four towns in common with a feeder and closely parallels 
the feeder’s route for some 350 miles between two important terminals. 
This circumstance makes it possible to analyze and compare each 
carrier's operating costs to furnish this local air service. 


For the year 1948 the trunk line’s station cost for these four towns 
was $92,151. The feeder’s cost was $60,151, yet the feeder scheduled 
8,906 flight departures from these towns to 3,974 for the trunk. Also, 
the feeder carried 20, 238 passengers as compared to the trunk airline’s 
11,625. 
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On a per flight departure basis the feeder’s station cost ran $6.75 
per departure. The trunk carrier’s cost was $23.19, some three and 
one-half times that of the feeder. The feeder’s cost per passenger en- 
planed was $2.97 against the trunk’s $7.93. 


Another exhibit submitted by the feeder operator in this pro- 
ceeding compares the total operating costs for the route segment flown 
by both carriers. These costs were given for the third quarter of 1948. 
Both carriers were using DC-3 flight equipment on this segment. Using 
the cost per revenue mile as a measuring stick of relative operating 
efficiency, the feeder operator flew for 79.89c per mile, the trunk for 
115.35c. 


On this segment the feeder served eight intermediate towns to the 
trunk’s three, 175,000 population to 57,000, and carried 15,080 pas- 
sengers to the trunk’s 6,206 during the quarter. The feeder’s cost per 
town served was 51.3%, per terminal to terminal flight 69.7%, and per 
passenger carried 56.3% of the trunk line costs respectively. 


The net operating loss for the segment before non-passenger revenue 
was $89,760 for the feeder, $130,911 for the trunk. Yet the feeder 
furnished nearly twice the number of scheduled flights, serving 2.66 
times as many towns and over three times the population. On the basis 
of the number of passengers carried the trunk operator’s net loss per 
passenger was 3.54 times that of the feeder. 


Under the Civil Aeronautics Act, this net loss, whatever it is, is 
made up with mail pay provided the operation has been conducted 
honestly, economically and efficiently. When a trunk carrier operates 
a local service segment the loss it incurs is reimbursed by a higher mail 
rate over its entire system. Therefore, the matter of who can perform 
the local service more economically becomes of great importance. 


Although the above is the only complete analysis comparing trunk 
and feeder operations so far presented to the Board in one of its formal 
proceedings, similar operating results are being obtained at many other 
places where common operations are being conducted. In general, the 
feeders are able to furnish the service at less cost and in addition are 
providing more and better local service. 


Thus, it becomes apparent that if we are going to expand our air 
transport system to provide this local and feeder service it should be 
performed by new carriers specializing in short-haul operations. 


It can be said that the experimental phase of the feeder program is 
about over. A variety of routes and operating methods have been tried 
and the results are now known. Thus, we know what works and what 
does not. The encouraging thing is that we know short-haul air trans- 
port is needed and can be successfully operated. 


There is much to be done if we are to receive the greatest good out 
of the program. Considerable rearranging of routes will be necessary 
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where the original route layouts do not provide the correct service. 
There are still many towns that need service and should either be 
added to present routes or served on new routes still to be laid out. 


- 


Also, there are a good many small towns presently receiving service 
on the trunk line system as a by-product of their long-haul service. 
These towns can receive better service if they are added to a local serv- 
ice route. The feeder carriers can be strengthened by adding these 
points to their operation and the trunks can benefit by being relieved 
of the considerable loss they are presently incurring by trying to fur- 
nish this local service while using long-haul operating methods and 
procedures. 


The feeder carriers themselves still have a big job to do in improv- 
ing their schedules so that people can travel at the right time of day. 
To date this has been the greatest fault in the feeder program. The 
investment market is now improving and it should be easier to finance 
the equipment necessary to fly schedules at convenient times of day. 


A good feeder airplane of new design will still be needed, but until 
it is ready the program can go ahead with what we have. Local air 
service can and should be continued at most of the towns presently 
receiving it and the feeder route pattern should be expanded to bring 
service to a good many other towns of similar size, location and 
economic status. 


When this is done we will have a better country to live in; social 
and business intercourse will be improved; and our powers of defense 
will have been strengthened. The actual cost of such a program to the 
federal government will be very small and will be a very worth while 
investment in national welfare and national defense. 














POSTWAR INTERNATIONAL ROUTE 
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Professor of Law at Northwestern University and Editor of JourR- 
NAL OF AIR LAW AND COMMERCE, on leave to U.S. Senate Interstate 
and Foreign Commerce Committee as Professional Staff Member 
(Aviation). Recently, Survey Officer for Committee on Independent 
Regulatory Commissions of (Hoover) Commission on Organization 
of the Executive Branch of the Government. 


T the beginning of World War II, the Pan American Airways Sys- 
tem was the only international United States airline. Although 
the Board had certificated American Export Airlines to operate across 
the North Atlantic that company had failed to secure the necessary mail 
pay appropriations from Congress which would enable it to commence 
service. At that time the Pan American Airways System had an exten- 
sive network throughout Central America, the Caribbean, and South 
America. It operated across the Pacific to Hong Kong, from Seattle 
into Alaska, and had begun service across the North Atlantic to Great 
Britain and France. Notwithstanding this far-flung Pan American net- 
work, many important trade centers in Europe and Asia were still not 
tied to the United States by air routes. 


When the war compelled the operation of extensive military and na- 
val air services they were successful on trans-oceanic service on a global 
scale. Under contract with ATC and NATS the domestic air carriers 
supplied a large portion of this military transport lift. Their success 
demonstrated to the Civil Aeronautics Board in the first year of the war 
that the technique of overseas air transport operations could be mas- 
tered by domestic air carriers as well as by Pan American, and that 
multi-engine aircraft had been perfected which, with proper navigation 
instruments and communications facilities, could make international 
air travel an immediate postwar reality. 


The Board was also keenly aware that technical progress was not 
enough by itself to make postwar international commercial air service a 
reality. It was a well established principle of international law that the 
sovereignty of each nation extended to the air space and consequently 
no aircraft could fly across any international border without consent. 
Therefore, permission would be required to fly into and through each 
sovereign nation to which air service might be inaugurated. A further 





* This article presents the contents of Appendix III-A of the Staff Report on 
the Civil Aeronautics Board to the Committee on Independent Regulatory Commis- 
sions of the (Hoover) Commission on Organization of the Executive Branch of the 
Government, September-November, 1948. 
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complication was wide-spread fear among our allies that the far-flung 
military operations of American military transport services might be 
arbitrarily exploited for commercial purposes after the war. 


Under the Civil Aeronautics Act the peacetime operation of com- 
mercial air transport service by United States air carriers requires a 
certificate of public convenience and necessity issued by the Civil Aero- 
nautics Board. However, the Board realized that this certificate would 
be meaningless unless operating rights could be secured from each sov- 
ereign country along the proposed route. 


In the summer of 1943 the Board pondered the question whether it 
should proceed to certify United States carriers over specific routes and 
then seek operating rights, or should wait until the United States could 
first secure operating rights from the countries on the routes. In either 
case it was Clear to the Board that it was first necessary to determine the 
postwar air routes that the United States should seek to operate for 
commercial or strategic reasons. 


These questions were presented to an informal committee assem- 
bled at the invitation of the Secretary of State to determine postwar air 
policies for the President. This committee functioned for two years 
under the chairmanship of an Assistant Secretary of State and included 
the Assistant Secretaries of War and Navy for Air, the Under Secretary 
of Commerce and the Chairman of the Civil Aeronautics Board. 


As a result of discussions in the Board and with this committee it 
was felt that the fears of our allies with regard to the scope of our post- 
war plans would be allayed if this government would announce the air 
routes it hoped to operate. Furthermore, such an announcement 
would be a helpful preliminary step to the formal hearings leading up 
to the issue of certificates to individual United States carriers. 


Consequently, the Board on September 2, 1943, issued a press re- 
lease announcing that it would make an informal study of international 
air transport routes and inviting interested parties to submit sugges- 
tions by October 1, 1943, supported by analysis and data. The study 
was to be used later as a basis for formal consideration of applications 
for certificates of public convenience and necessity involving interna- 
tional services. The study was not to involve the determination of the 
particular United States carriers by whom service would be operated 
but was directed solely to the question of routes. 


At the same time the Board advised all the interested government 
Departments and committees of Congress of the study it was making. 


The Board requested its Analyses Division, in the Bureau of Eco- 
nomic Regulation, to make a traffic study of world trade routes. The 
division assembled comprehensive statistics on the past and potential 
movement of passengers and cargo by ocean vessels and aircraft with 
principal emphasis upon movement to and from the United States. 
The CAB also prepared studies of the movement of United States over- 
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seas mail, passport data, and hotel reservations, and obtained data from 
the Board of Economic Warfare. 


The general route study was carried on under the personal supervi- 
sion of the Board’s Chairman, Mr. L. Welch Pogue, with the active 
support of its Vice-Chairman, Mr. Edward Warner and with close 
administrative assistance from the Chairman’s assistant and the Direc- 
tor of the International Office of the Board, as well as the Analyses Divi- 
sion. Other members showed a keen interest. By confidential letter 
the Board sent to the interested Departments on October 7, 1943, a 
draft study prepared by the Analyses Division presenting tentative 
North Atlantic air routes to the European Mediterranean areas. It in- 
cluded factual material and staff interpretation upon which to estimate 
the volume of air service necessary to develop the potential traffic. 


INTRA AND INTERGOVERNMENTAL LIAISON 


Apparently the Departments and Congressional committees did not 
initially submit important suggestions or comments. In November, 
the State Department outlined informally the air routes it classified as 
of primary, secondary and of strategic or military importance. Discus- 
sions were held with military and naval authorities and the air trans- 
port routes of these services were studied in detail. The Board also 
conferred with representatives of Pan-American Airways and with 
domestic air carriers and steamship companies who had applications on 
file to fly overseas or intended to file such applications. The Analyses 
Division prepared numerous maps and mileage tables showing various 
route combinations. 


On January 26, 1944, the Board wrote the Director of the Budget 
and the War, Navy, Post Office and Commerce Departments listing the 
postwar trans-Atlantic and trans-Pacific routes that it had tentatively 
concluded should be operated by United States carriers. The Board 
emphasized that this route pattern, with whatever desirable modifica- 
tions might be suggested by other interested government agencies, 
would furnish the basis upon which to enter into negotiations with for- 
eign governments at an appropriate time. A copy of these letters was 
sent to the Department of State with the statement that the Board con- 
sidered it advisable to obtain the views of those Departments before 
consulting the Department of State on political aspects of the proposal. 


In February 1944, the Bureau of the Budget asked the Board if it 
could make an estimate of the annual net cost to the government of fly- 
ing these routes, particularly whether they would be (1) supported by 
commercial revenue from the beginning, (2) supported after a time or 
(3) likely to operate at a loss indefinitely. This difficult request was 
again assigned to the Analyses Division. 


The Department of Commerce made studies of commercial traffic 
potentials of the various routes and submitted numerous suggestions to 
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the Board. The Department of State gave careful consideration to the 
proposed routes and suggested some modifications. 


During the course of the study the Senate Committee on Commerce 
urged the Board not to issue permanent or temporary certificates for 
any international service during the war except temporary certificates 
after consultation with the committee. The committee also objected to 
the preparation of a route plan on the ground that it was not compat- 
ible with the Board’s responsibilities under the Civil Aeronautics Act, 
and apparently on the ground that it might adversely affect the commit- 
tee’s plan to sponsor a single company to operate all United States over- 
seas air services, 7. €., the chosen instrument. Executive sessions were 
held by the committee with members of the Board. 


The War and Navy Departments referred the’ route plans to the 
Joint Chiefs of Staff who, due to the urgency of war problems, did not 
give much attention to the matter but indicated reluctance to approve 
any plan because of the possibility that suspicion of our intentions 
might interfere with the war effort. However, the Board took the mat- 
ter up with the Army Air Forces and since it was apparent that the mili- 
tary transport routes might serve as a valuable foundation for postwar 
air services, eventually obtained War Department approval. Moreover, 
the Joint Chiefs of Staff, on May 27, 1944, approved the plan and the 
Board’s proposal to immediately unfreeze route applications, but sug- 
gested that it might be desirable to consult with the Soviet Union in ad- 
vance of public release. 


Upon receipt of comments and suggestions from the Departments, 
the Board conferred with its staff advisors and modified the details of 
the route plans. Only routes were retained which led directly out from 
the United States with one exception, namely, a route from Natal (Bra- 
zil) to southwestern Europe. It included air routes through the Carib- 
bean and to South America, but excluding overland routes to Canada. 


The revised route plan was again cleared with the Departments and 
was submitted to the President personally by the Chairman of the 
Board and was approved. 


The proper method of announcing the route plan disturbed some 
members of the Board. Because of the requirement of the Act for the 
Board to base its certificate decisions upon evidence and a record pre- 
sented in formal hearing, the Board had always been reluctant to an- 
nounce route plans or standards which might in any way embarrass o~ 
bind it in subsequent formal proceedings. In December 1943, the 
Board did not contemplate publication of the plan but, as it tentatively 
agreed upon particular routes the Board intended to advise the Depart- 
ment of State of its conclusion so that the route could form the basis for 
immediate negotiation with foreign countries of operating rights. 
After lengthy discussion it was decided that the Board should announce 
its study at a press conference and should point out that the study 
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would be used only as a basis for formal consideration of applications to 
be determined in subsequent proceedings. 


On June 12, shortly before the press conference, the Board sent an 
advance copy of the plan to the Senate Committee on Commerce and to 
other interested committees, advising them that it had become impor- 
tant to the public interest to unfreeze applications for authority to en- 
gage in foreign air transportation throughout the world and that the 
Board intended to make public this policy and the proposed interna- 
tional air service which it had decided should be operated by United 
States air carriers. All of the Departments of Government and the 
President having agreed to the publication of the plan, little opportu- 
nity was given for committees of Congress to comment. 


At this time a Soviet air mission was in Washington discussing, 
among other matters, postwar civil aviation. The route plan proposed 
service to Moscow and beyond to some point in China or Afghanistan 
and another route across eastern Siberia on a route between Alaska 
and China. With the approval of the Department of State and the mili- 
tary, the route plan was discussed with the Soviet representatives before 
its release. It is understood they made no objection to the proposed 
routes or to the announcement of the plan. 


On June 14, 1944, the Board held a press conference in its hearing 
chambers and gave out a five-page release including the list of air 
routes set forth in Appendix A. This explained carefully the nature 
of the study and the purposes for which it was intended. At the same 
time the Board disclosed that applications for authority to operate 
these routes would be brought to hearing and final decision by the 
Board as rapidly as circumstances would permit. The Department of 
State notified all foreign governments concerned in advance that the 
announcement of the Board was merely a step taken in following the 
statutory requirement of the Civil Aeronautics Act and obviously no 
service would be operated until suitable diplomatic arrangements 
had been concluded. 


Following the release of the public announcement of its route pat- 
tern the chief hearing examiner of the Board conferred with the 
United States carriers desiring to operate the various routes. Five 
separate route proceedings were proposed and applications involving 
these areas were consolidated, namely, the North Atlantic Area, the 
South Atlantic, North Pacific, Latin America and Central Pacific. 
Hearings were arranged to begin in the early fall of 1944 and continued 


into the winter. 


CONCLUSION 


The Board completed its study of the estimated cost to the govern- 
ment of operating the proposed routes and submitted its report to the 
Bureau of the Budget on August 21, 1944. The detailed traffic studies 
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of surface travel on the principal trade routes of the world, commenced 
by the Analyses Division in 1943, were brought to completion and 
made public in eight volumes in the fall of 1944 and this data was 
used extensively by applicants in the formal proceedings. The various 
Departments continued to recommend slight modifications even after 
the release of the plan. The route from Brazil to Europe was deleted. 


The Board was complimented on the foresight shown in making 
this and releasing it to the public and the industry through an open 
press conference. The aviation industry and foreign governments were 
both assured that the Board had placed reasonable bounds upon its 
postwar plans, United States and foreign carriers could plan ac- 
cordingly. 


The Board’s plan, with slight modifications, has been followed in 
all of its postwar international route decisions.‘ While the interna- 
tional route pattern is infinitely simpler than the domestic air route 
network, the international study would nevertheless appear to indi- 
cate procedures valuable in undertaking a revaluation of the domestic 


air route systems. 


APpPENDIx A — THE WoRLD PATTERN FOR UNITED STATES CARRIERS, 
June 12, 1944 


1. New York—a point in Newfoundland or Labrador—a point in Eire— 
London—Berlin—Prague—Vienna—Istanbul—Cairo 


2. New York—a point in Newfoundland or Labrador—a point in Eire— 
Paris—a point in Switzerland—Rome—Athens—Cairo—Basra—Ka- 


rachi—Calcutta 


3. New York—points in Newfoundland or Labrador, Greenland and Iceland 
—Oslo—Stockholm—Helsinki—Leningrad—Moscow—Teheran—Basra 


4. New York—Bermuda—Azores—Lisbon : 
(a) Lisbon—Madrid—Marseilles—Rome 
(b) Lisbon—Algiers—Tunis—Tripoli—Cairo 
(c) Lisbon—London 


5. New York—San Juan—Trinidad—Paramaribo—Belem—Natal : 
(a) Natal—Dakar—Casablanca—Tangier—Madrid—Paris 
(b) Natal—Dakar—Monrovia—Lagos or Accra—Brazzaville— 
Johannesburg—Capetown. As alternate on express trips, the 
route would be via Natal—Asencion Island—Lagos—aAccra, or 
Point Noire. 


6. San Francisco—Los Angeles—Honolulu—Canton Island—Suva—Nou- 
mea: 
(a) Noumea—Auckland 
(b) Noumea—Sydney 
1 For example, see: Northeast Air, et al., North Atlantic Routes, 6 CAB 319 
(1945) ; Additional Service to Latin America, 6 CAB 857 (1946) ; Northwest Air- 
lines, et al., Pacific Case, 7 CAB 209 (1946); and American Overseas Airlines, et 
al., South Atlantic Routes, 7 CAB 285 (1946). 
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San Francisco—Honolulu—Midway—Wake: 
(a) Wake—Tokyo—Shanghai 
(b) Wake—Guam—Manila: 
(1) Manila—Macao—Hong Kong 
(2) Manila—Tarakan—Singapore—Batavia 


. Chicago—St. Paul—Minneapolis—Alaska and Seattle—Alaska. At least 


one of these routes to be extended beyond Alaska to: 
(a) Alaska—one or more intermediate points in Siberia—Vladivos- 
tok—Mukden—Shanghai—Hong Kong (or Canton)—Hanoi— 
Calcutta 
(b) A leg from Mukden to Peiping and Chungking 
(c) Alaska—Unalaska—Kiska—Paramushiru— Tokyo — Shanghai 
—Hong Kong (or Canton) 


. Miami—San Juan—Trinidad—Belem: 


(a) Belem—Fortaleza—Natal—Recife—Victoria—Rio de Janeiro 
(b) Belem—Barreiras—Rio de Janeiro: 
(1) Rio de Janeiro—Porto Alegre—Montevideo—Buenos 
Aires 
(2) Rio de Janeiro—Sao Paulo—Asuncion—Buenos Aires 


Miami—Havana—Merida 


Miami—Cienfuegos—Kingston: 
(a) Kingston—Cristobal 
(b) Kingston—Barranquilla 


Miami—Nassau 
New Orleans—Merida—Guatemala City 


Brownsville—Mexico City—Guatemala City—San Salvador—Teguci- 
galpa—Managua—San Jose—Balboa—Cristobal : 

(a) Cristobal—Barranquilla—La Guaira—Trinidad 

(b) Cristobal—Medellin 


Cristobal—Cali—Guayaquil—Lima—Arica: 
(a) Arica—La Paz—Buenos Aires 
(b) Arica—Santiago—Buenos Aires 
(c) Arica—Antofagasta—Salta—Buenos Aires and certain con- 
necting services 


New York—a point in southeastern United States—Ciudad Trujillo or 
Port-au-Prince—Caracas—Manaos: 
(a) Manaos—Coiania—Bello Horizonte—Rio de Janeiro 
(b) Manaos—Cuyaba—Corumba—Asuncion—Buenos Aires—Mon- 
tevideo 


. New Orleans—Havana—Santiago—Port-au-Prince—Ciudad Trujillo— 


San Juan 


. Tampa—Havana 
. Balboa—Cali—Iquitos—La Paz—Buenos Aires 


. New York—Charleston—Nassau—a point or points in Cuba—Kingston 


—Balboa (or Cristobal) 
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Senior Partner, law firm of Beaumont & Son, London, England, 
which specializes in air law; an original Member of the Legal Com- 
mittee of the I.A.T.A. and served on that Committee for about 
twenty years; also as General Reporter of the Air Transport Com- 
mittee of the International Chamber of Commerce, dealing, inter 
alia, with revision of the Warsaw Convention; a Member of the 
C.1.T.E.J.A. from 1945 until that Committee was superseded by the 
Legal Committee of the I.C.A.O., since when he has served as a mem- 
ber of the latter, and is now its Reporter concerning revision of the 
Warsaw Convention. Joint author, with C. N. Shaweross, K.C., 
M.P., of “Arr Law,” 1945. 


T its Meeting in Montreal in June 1949 the Legal Committee of 
the I.C.A.O. decided to suspend further consideration of revision 
of the Warsaw Convention until they received from the writer a Report 
on the subject together with a new draft Convention. The preparation 
of this Report and new draft Convention, with Commentary thereon, 
has again impressed upon the writer’s mind the many defects and 
obscurities in the existing Convention and the omission of provisions 
concerning a number of matters which should be included in a Con- 
vention regulating the liability of air carriers and the manner of deal- 
ing with claims which arise from accidents and occurrences incidental 
to air transport. It may therefore be of interest to call more specific 
attention to these questions. 


In the first place it is necessary to state that the text of the Warsaw 
Convention quoted in this Article is taken from the English translation 
scheduled to the Carriage by Air Act 1932. This translation from the 
French original is not good, and it differs in a number of respects from 
the American version, which is not official in the sense that it has not 
statutory authority, since the only text for international purposes, 
which is the French text, has been ratified by the U.S.A. as a self- 
executory treaty. 


ArRTICLE | (1) of the Convention refers to the carriage of “‘persons,” 
not “passengers.” This has led to difficulties in connection with the 
carriage of employees of the carrier, who may or may not be members 
of the flying personnel and who may or may not be travelling in pur- 
suance of their duties as employees of the carrier. 


This paragraph also limits the scope of the Convention to carriage 
“for reward” and gratuitous carriage by “an air transport undertaking,” 





* Convention for the Unification of certain Rules relating to International 
Carriage by Air, signed at Warsaw 12th October 1929. 
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which is not defined. This raises an important question of principle, 
namely as to whether the scope of the Convention should be limited in 
this way, or whether its scope should be extended to cover all “inter- 
national carriage” undertaken by anyone, whether for remuneration 
or not. If the scope were so extended, the rules concerning liability, 
and its limits, would apply to all operators of aircraft, including private 
owners and their passengers. Sound arguments can be adduced both 
for and against such an extension. 


ARTICLE 1 (2) defines the expression “international carriage,” to 
which alone the rules of the Convention are applicable; and the ap- 
plicability or otherwise of the Convention is dependent upon the place 
of departure and the place of destination agreed upon between the 
parties to a contract, which is regarded as a sine qua non. This prin- 
ciple is, in fact, essential because the important thing is the carriage 
which was agreed upon between the parties, and not the carriage per- 
formed, because the latter may bear no relation to what was agreed, 
for instance the case of an aircraft intended to make a long journey 
which stops, owing to accident or otherwise, soon after starting, or 
which carries the passenger or goods to a place which was not intended. 
The latter point is important because a passenger who intends and 
has agreed to make an “international” flight governed by the Conven- 
tion should not be deprived of his rights under the Convention simply 
because the carrier fails to perform the “international” flight intended 
by both parties. Incidentally the words “according to the contract 
made by the parties” is a somewhat free translation of the French 
“d’apres les stipulations des parties.” 


Under the existing definition the only carriage governed by the 
Convention is carriage in which “according to the contract made by 
the parties” the places of departure and destination are situated either 
within “the territories of two High Contracting Parties, or within the 
territory of a single High Contracting Party if there is an agreed stop- 
ping place within a territory” of another State. The expression “High 
Contracting Party” has created difficulty, partly because in different 
Articles it is used to mean two entirely different things, that is to say 
“Contracting State” and “Signatory State.”? Nowadays it is normal to 
use the expression “Contracting State’’ to mean a State which has 
ratified or adhered to a Convention, as distinct from a State which has 
merely signed without having ratified. 


The same paragraph also refers to “‘sovereignty, suzerainty, mandate 
or authority” (omitting trusteeship) which have given rise to difficulty. 
The modern equivalent® is “territories for the foreign relations of 
which the Contracting State is responsible.” This appears to meet the 
difficulties created by the wording used in the Warsaw and Rome 
Conventions. 


1 Articles 36-41. 
2 Used in the Convention concerning the International Recognition of Rights 


in Aircraft. 
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There would seem to be no reason why the scope of the Convention 
should not be widened to cover also carriage between two States either 
(instead of both) of which is a Contracting State, since this would seem 
to create no greater jurisdictional problems than exist under the pres- 
ent Convention. 


The intention of Article 1 (3) dealing with successive carriers is 
clear enough, namely that for the purpose of deciding whether or not 
“international carriage” is involved, one must regard the arrangement, 
made between the carrier or his agent and the passenger or owner of 
goods, as a whole to see if it discloses that the whole operation or trans- 
action comes within the definition of the Convention. However, when 
the test is applied to specific transactions, the legal meaning of the 
phraseology used has given rise to doubts and difficulties, and this 
paragraph could be improved. 


ARTICLE 2 (1) makes reference to “legally constituted public 
bodies,” a phrase which is meaningless in English law. The French 
text is ‘‘personnes juridiques de droit public.” This has a definite con- 
notation in those States which use the French language, but the writer 
has not yet heard of a phrase in English which conveys exactly the 
French meaning, probably because there is nothing exactly equivalent 
to this in countries which adopt English law or law based thereon. 


ARTICLE 2 (2) refers to “carriage performed under the terms of 
any International Postal Convention.” This would seem to restrict 
the carriage concerned to “correspondence,” as defined in, and carried 
under, the provisions of the Universal Postal Convention. If so, it is 
not wide enough to cover all mail, since by no means all mail (letter 
and parcel post) falls within this definition which, under the Universal 
Postal Convention, is limited to international correspondence. 


ArtTIcLEs 3 To 11, deal with traffic documents — passenger tickets, 
luggage tickets (baggage checks) and consignment notes (air waybills) 
— in meticulous, but confused, detail concerning the particulars which 
these should contain, including the obligatory particulars which must 
appear if the carrier is to preserve his rights under the Convention to 
defend claims and to have his liability limited. Since the object of 
the Convention is to lay down rules relating to the liability of the 
carrier and the rights of his clients so far as concerns all carriage which 
falls within the scope of the Convention, there would seem to be no 
necessity to cumber the Convention with traffic details of this character, 
which are a nightmare to traffic clerks and which can much better be 
left to carriers who are expert in such matters, especially since frequent 
changes in traffic documents are necessary or desirable to deal with 
questions of accountancy, records, customs and general convenience. 
All the documents are required for the purpose of identity and receipt, 
and the consignment note must comply with Customs requirements 
since, as a practical measure, the Custom Authorities long ago agreed 
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to accept a copy of this document in lieu of a Customs declaration or 
manifest. Furthermore, the existing provisions of these Articles are in 
many cases obscure and in some cases absurd, as will appear from 
what follows: 


ArTICLE 3 (1) provides that the carrier must deliver passenger 
tickets “which shall contain” a number of specified particulars; but 
paragraph (2) merely provides that “if the carrier accepts a passenger 
without a passenger ticket (contents unspecified) having been deliv- 
ered, he shall not be entitled to avail himself of those provisions of this 
Convention which exclude or limit his liability.” The two paragraphs 
appear to be self-conflicting, though it is clear that if no ticket (what- 
ever its contents) is delivered, the carrier has no defence open to him 
and his liability is unlimited. Some lawyers consider that this may be 
the effect even if the ticket delivered lacks any of the particulars speci- 
fied in paragraph (1), though paragraph (2) states that the absence, 
irregularity or loss of the ticket does not affect the contract or the 
applicability thereto of the provisions of the Convention. In any event 
the penalty for failure to deliver a ticket seems positively savage. 


Sub-paragraph (c) of Article 3 (1) concerning the obligation. to 
insert ‘the agreed stopping places” has created much difficulty, and 
its real meaning and intention are obscure. Carriers generally attempt 
to comply with this requirement by inserting in the ticket a reference 
to their timetables, as indicating the ‘‘agreed stopping places,” which 
may be altered “in case of necessity.” The word “‘necessity’’ should be 
noted. Evidently it would not entitle the carrier to alter an agreed 
stopping place unless necessity arose. The object of inserting at least 
one agreed stopping place is important when carriage between two 
territories of the same State is involved because, unless there is an 
agreed stopping place in another State, the carriage would not be 
“international.” If the agreed carriage is between two Contracting 
States, there is no need to insert an agreed stopping place in order to 
establish that the carriage is “international.” Therefore in this case 
it might suffice to insert “none” in the rubric for agreed stopping 
places, indicating that no stopping place is agreed, although several 
stops might be made and indicated in timetables. It would be safer in 
all cases to insert at least one agreed stopping place in a State other than 
the State of departure. This Article is a jumble of obscurities. 


Very similar remarks apply to Article 4 concerning the “luggage 
ticket,” the expression used to describe the baggage check. In this case 
again it is declared that the luggage ticket “shall contain” particulars 
listed under eight headings; but paragraph (4) of the Article provides 
that “if the carrier accepts luggage without a luggage ticket having 
been delivered, or if the luggage ticket does not contain” three of the 
eight specified particulars, “the carrier shall not be entitled to avail 
himself of those provisions of the Convention which exclude or limit 
his liability,” that is to say he is deprived of all defences and is subjected 
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to unlimited liability. It is doubtful if the draftsmen really intended 
this. 


“Agreed stopping places” are not required in the luggage ticket, 
but the number of the passenger ticket is an obligatory particular. In 
practice nowadays the carriers, members of the I1.A.T.A., use one docu- 
ment comprising both the passenger ticket and the luggage ticket, 


which contains rubrics for all the particulars required by Articles 3 
and 4. 


One of the obligatory particulars in the baggage check is “the num- 
ber and weight of the packages,” not the baggage. In consequence of 
this, and of the wording of Article 22 (2), which refers to “the pack- 
age,’ the opinion of some lawyers is that, in order to comply with the 
stringent provisions of paragraph (4), it is necessary that the weight 
of each package comprised in the baggage covered by a luggage ticket 
should be shown separately therein or that a separate baggage check 
be issued for each package comprised in the baggage. This is not done 
in practice, and carriers may be running serious risk in consequence. 
Also, the practice differs in various countries as to the basis of com- 
pensation payable when part of the baggage is lost or damaged. Some 
base the compensation under Article 22 (2), upon the weight of the 
whole of the baggage comprised in the baggage check, and some only 
on that portion of it which is lost or damaged. There is no clear indi- 
cation in the Convention to show which method is right. 


ARTICLES 5 AND 6 require the consignor (shipper) to make out 
consignment notes in triplicate for cargo. Yet Article 9 deprives the 
carrier of his defences and imposes upon him unlimited liability if any 
one of ten obligatory particulars is not included, regardless of the fact 
that some of the particulars are only known to the carrier and some of 
them are only known to the consignor. In actual practice the carrier 
usually completes the consignment note on behalf of consignors as 
their agents, upon instructions from consignors who obviously must 
furnish particulars of cargo, leaving the carriers to insert traffic par- 
ticulars required. 


ARTICLE 7 gives the carrier the right to require a separate consign- 
ment note for each “ package.”’ This has a bearing upon Article 22 (2) 
in connenction with the assessment of compensation for loss or damage. 
It raises great difficulties concerning construction, for reasons similar 
to those referred to in connection with the luggage ticket (Article 4 (2) 
(f) and (4) above). 


ARTICLE 8 provides that the consignment note shall contain seven- 
teen specified particulars, only ten of which, however, are obligatory 
under Article 9, as mentioned above. Some of these, namely those 
relating to the cargo, can obviously be supplied only by the consignor; 
the others, relating to the carriage itself can only be supplied by the 
carrier. Yet, as mentioned above, the obligation to complete the 
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whole of the consignment note is cast upon the consignor under 
Articles 5 and 6, though the carrier is subjected to unlimited liability 
without defence if any of ten obligatory particulars is omitted. This 
makes the strict legal position quite absurd. The draftsmen of the 
Convention omitted to take into consideration the practical aspects 
applicable to carriage of cargo. Remarks similar to those made above 
(in connection with Article 3) apply to “agreed stopping places.” In 
Article 8 (h) reference is made to “the number of the packages,” 
which has reference to Article 22 (2) ; but paragraph (i) refers to ‘‘the 
weight, the quantity and the volume or dimensions of the goods,” not 
“packages,” so that in this case, unlike the case of baggage, a separate 
weight for each “package” is not required, though under Article 7 the 
carrier can require a separate consignment note for each “package.” 
The obscurity and confusion involved in these provisions could hardly 
be worse. 


ArTICLE 9. The unfortunate consequences of this Article for the 
carrier, if details of which he may have no knowledge are missing, have 
been referred to above.® 


ARTICLE 10, makes the consignor “responsible for the correctness 
of the particulars and statements relating to the goods which he inserts 
in the consignment note.” In this case it evidently dawned upon the 
draftsmen that the consignor coud not necessarily complete all the par- 
ticulars required; but this Article is in conflict with Articles 5 and 6, 
which require the consignor to make out the consignment note, while 
at the same time, under Article 9, making the carrier liable for terrible 
consequences if the particulars are incomplete. 


ArTICLE 11 deals with the weight of evidence to be given to the 
various categories of particulars furnished concerning cargo, and the 
party against which such evidence is prima facie available. The writer 
is of opinion that none of the provisions of Articles 3 to 11 inclusive 
are necessary in a Convention dealing with the rights and liabilities of 
the parties to a contract of carriage by air, and that it would be better 
that they should be omitted altogether, leaving the parties to provide 
traffic documents or other evidence as to the terms of contract, and 
simply to provide that all contracts which fall within the scope of 
the Convention are subject to the provisions of the Convention, what- 
ever the contract may say, leaving to the party seeking to enforce a 
contract the obligation to prove what its terms were. In the event 
of the principles of the Articles concerned being retained, it is obvious 
for reasons given above that these would require drastic revision in 
order to remove the obscurities, anomalies, contradictions and ab- 
surdities which exist at present. 


ArTIcLes 12, 13, 14 AnD 15 deal with the consignor’s right to stop 
or re-direct the cargo in transit; and the consignee’s rights on arrival 








3 See observations on Article 8. 
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of the cargo at destination, or in the event of its loss. They call for no 
special comment, although Articles 12 and 13 are cumbersome and 
could be improved and shortened, especially if Articles 3 to 11 are 
eliminated, as suggested above. No provision is made for the case 
when the carrier is unable to despatch or deliver cargo through no 
fault of his own. 


ARTICLE 16 casts upon the consignor the obligation to supply infor- 
mation and documents necessary to enable cargo to be delivered, in- 
cluding Customs requirements. This Article might not be necessary 
if Articles 3 to 11 are eliminated. 


DEATH oR INJuRY 


ARTICLE 17 provides for the carrier’s liability “in the event of the 
death or wounding of a passenger or any other bodily injury suffered by 
a passenger if the accident which caused the damage so sustained took 
place on board the aircraft or in the course of any of the operations of 
embarking or disembarking.” This Article is full of pitfalls and 
obscurities: — 


(a) Does it cover the liability of officials, employees and agents 
of the carrier? It has been suggested that employees can be sued 
separately and that they are not protected by the limited liability under 
Article 22. It should be noted that in Article 25 “any agent of the 
carrier acting within the scope of his employment” is referred to. It 
would seem that a similar reference should be made in Article 17 or 
Article 22, if not both. 


(b) The wording of the Article would cover the death or wound- 
ing of a passenger by another passenger on board the aircraft, or dam- 
age sustained by illness, or, for instance, a miscarriage. It is suggested 
that it should be limited to damage sustained as a direct result of an 
accident attributable to the air carriage. 


(c) No indication is given as to when the operations of embark- 
ing or disembarking begin or end, either at an airport or anywhere 
else, for instance in the case of a forced or accidental landing. The 
operations of embarkation might be said to begin when the passenger 
reaches the airport, or when he is summoned by an official to proceed 
to Customs or other authority prior to departure, or when he is re- 
quested to proceed to the embarkation area, or when he steps from 
the embarkation area into the apparatus leading to the aircraft, or 
when he actually enters the aircraft. Similarly, the operations of dis- 
embarkation might be said to end at any time from the moment when 
the passenger leaves the aircraft until the moment when he leaves 
the airport buildings after completion of immigration, passport, health, 
police, Customs and other formalities. Much greater certainty is re- 
quired, including certainty concerning the period of liability in the 
case of forced or accidental landings. 
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(d) ‘There is no provision for consequential damage, for instance 
damage sustained in boats or rafts after a descent on the sea, or sus- 
tained when attempting to reach a place of safety or civilisation after 
an accident or forced landing in a desert region or away from civilisa- 
tion. A case occurred recently when a passenger was flung out of an 
aircraft during a forced landing. She was not seriously hurt, but a 
minute or two afterwards there was an explosion of fuel which dam- 
ager her very badly. Her lawyers claimed that this damage was outside 
the scope of the Convention, because the damage was caused after 
disembarkation, and that consequently the compensation was not 
limited. 


(e) No distinction is drawn between wounding or bodily injury 
and disablement, total or partial, temporary or permanent. If, as has 
been suggested, different limits should be imposed for different cate- 
gories of injury, it would be necessary to classify these carefully and 
distinctly. 


(f) It is not clear if mental injury is covered by the Article, for 
instance anything ranging from temporary mental derangement to 
permanent madness. 


It will be obvious from what appears above that very drastic re- 
vision and amplification of this Article are required. 


ARTICLE 18 deals with the carrier’s liability for loss of, or damage to, 
goods and registered baggage occurring “during the carriage by air,” 
and paragraph (2) defines what is meant by “‘carriage by air.” It dif- 
fers materially from the formula used in Article 17 for obvious rea- 
sons, and “comprises the period during which the luggage or goods are 
in charge of the carrier” (presumably intended to include his employ- 
ees) whether in an aerodrome or on board an aircraft or, in the case 
of a landing outside an aerodrome, in any place whatsoever.” It is not 
clear if goods in bond or customs in or near an airport are “in an aero- 
drome,” or what exactly comprises an aerodrome, especially in the case 
of a sea or water airport. Also, surely the period should cover goods 
in transference by surface transport from one airport to another in the 
custody of the carrier's employees in the course of a journey involving 
stages. It is suggested that the proper formula should extend from the 
time when the goods are placed in the custody of the carrier’s employ- 
ees at the airport of departure until they are delivered to the Customs 
Authorities at the airport of destination or, in the case of a forced or 
accidental landing en route, to the Customs or other authorised place 
near the landing, including any surface transport which may be 
involved in complying with the contract to carry from the place of 
departure to destination, and that any surface transport in the course 
of such carriage should be covered by the Convention — not only sur- 
face transport in the case of a landing outside an aerodrome, as pro- 
vided by the Article. Paragraph (3) of Article 18 refers to this aspect 
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of the matter, without however dealing with it. It provides that the 
carriage by air does not extend to any surface transport outside an aero- 
drome, but that when there is surface transport outside an aerodrome 
“which takes place in the performance of a contract of carriage by air 
for the purpose of loading, delivery or trans-shipment,” it shall be 
presumed, in default of proof to the contrary, that any damage sus- 
tained happened during the carriage by air. But this merely deals 
with the presumption, and not with the difficulty that surface transport 
outside an aerodrome is not governed by the Convention, although it 
may well form part of the performance of the contract to carry from 
place of departure to place of destination. This Article also therefore 
requires substantial amendment. 


ARTICLE 19 provides that “the carrier is liable for damage occa- 
sioned by delay in the carriage by air of passengers, luggage or goods.”’ 
This is completely vague and obscure. How is delay reckoned? Is it 
based on published time tables in the case of passengers or in the case 
of cargor If not, when does the period in respect of which a claim 
for delay can be made begin to run? Article 17 gives no guidance. 
Cannot the carrier escape all liability for delay by stipulating that he 
cannot and will not guarantee times of departure or arrival or the 
making of connections? What ratio of delay should give rise to a 
claim? Should it be minutes or days? Similar problems arise in con- 
nection with luggage which normally accompanies a passenger, whether 
or not it is registered baggage. In the case of cargo, it is suggested 
that the carrier may be able to repudiate liability by refusing to guar- 
antee any time for departure or arrival. Even in the case of perishable 
goods (and live animals if they can properly be included in the term 
“goods’), it would hardly be reasonable to bind the carrier to ac- 
curate times, in view of the many circumstances appertaining to air 
transport. The formula for “period of carriage by air” in Article 18 
does not help, and it is suggested that Article 19 is really meaningless 
in its present form. Something very much more definite is required. 


ArTICLE 20 (1) provides that “the carrier is not liable if he proves 
that he and his agents have taken all necessary measures to avoid the 
damage or that it was impossible for him or them to take such meas- 
ures.” In the first place it should be noted that in this case the agents 
of the carrier are mentioned, though they are not in Articles 17, 18, 
19 or 22. Secondly, it is obvious that if all necessary measures to avoid 
the damage had been taken no damage could have occurred. Instead 
of “necessary,” the word used should be “reasonable or “proper” 
(French “utile’). The latter (as used in Article 5 of the Rome 
Convention) is preferable, since the word “reasonable” is not nor- 
mally used in this connection in some legal systems, though in 
English law the word “necessary” has been construed as “reasonably 
necessary” or “‘reasonable.”* Presumably the concluding words of this 


4Grein v. Imperial Airways Ltd. (1937) 1 K.B. 50; (1936) all E.R. 1258; 
(1936) USAvR 211. 
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paragraph refer to cases of force majeure only, but the paragraph re- 
quires amendment. 


If the word “proper” is substituted for the word “necessary’’ it 
appears to the writer that the meaning of the paragraph would be in 
accordance with the intention of the draftsmen, namely that the car- 
rier has a good defence if he proves to the satisfaction of the Court 
that he and his agents have taken all measures which a good carrier 
would normally take (i.e. the high degree of care required of a com- 
mon carrier in the United States) , and that he is not responsible for 
damage sustained through circumstances amounting to force majeure. 
What does amount to force majeure might vary in different circum- 
cumstances. For instance, in certain cases lightning might cause dam- 
age, although the writer has twice been in an aircraft struck by 
lightning which caused no serious damage. If damage were caused 
by lightning the Court might enquire whether meteorological reports 
indicated that thunderstorms were anticipated upon the proposed route 
of the aircraft, and, if so, whether a good carrier should or should not 
have cancelled the flight; whether the pilot took steps to avoid the 
thunderstorm area or should have done so; whether the aircraft was 
or should have been equipped with devices to render innocuous the 
effect of a flash of lightning passing through the aircraft from one 
cloud to another in its search for an “earth.” As a result of such en- 
quiries, the Court might find that all proper measures had not been 
taken. Similarly, if the damage was caused through the action of a 
maniac, or of passengers under the influence of drink or drugs, the 
Court might enquire if the carrier had taken proper measures to guard 
against and deal with such possible occurrences and their consequences. 
In any of such, or similar, cases, the Court might well find that it was 
not impossible for the carrier or his agents to have taken measures to 
avoid damage caused by events of this character in a particular case. 
It is suggested that the carrier would have a good defence if he could 
prove that the damage was caused by a latent defect in the design or 
structure of the aircraft, if the latter had a current Certificate of Air- 
worthiness, and the daily Certificate of Safety was properly completed. 
This would not prejudice claims based on negligence by injured par- 
ties against the aircraft constructor, or even perhaps against parties who 
had negligently issued the Certificate of Airworthiness. For the purpose 
of the new draft Convention proposed by the writer, he has suggested 
the following formula: — 


(1) The carrier is not liable if he proves that he and his em- 
ployees took all proper measures to avoid the damage, or that it 
was impossible for him and them to take such measures. 


(2) Inthe case of hand baggage, the carrier is liable under the 
provisions of Article 12 (2) [this is the paragraph dealing with the 
period of liability in connection with hand baggage] only if the pas- 
sanger proves that the damage was due to the negligence of the 
carrier or his employees. 
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(3) Any deviation made for the purpose of saving life, or for 
reasons of safety or meteorological conditions, or other reasonable 
deviation, shall not constitute a breach of the contract or carriage, 
and the carrier shall not incur any liability merely by reason of 
such deviation.” 


ARTICLE 20 (2) is curious. It relates only to goods and luggage, and 
provides that the carrier is not liable if he proves that the damage was 
occasioned by negligent pilotage or negligence in the handling of the 
aircraft or in navigation. It is believed that this is a misapplication 
of a marine rule. The result is that, if the carrier furnishes the proof 
required under paragraph (2), he automatically deprives himself of 
the chance of proving his non-liability under paragraph (1). The 
Legal Commtitee of the I.C.A.O., and its predecessor the C.I.T.E.J.A., 
took such a poor view of paragraph (2) that, on each occasion when it 
has been discussed, it has decided that it should be omitted from any 
future Convention. 


ARTICLE 21 applies the normal rule of contributory negligence; but 
it is defective because it refers only to the uninjured person and not 
also, as it should, to the party suffering damage. They may not be the 
same. 


ARTICLE 22, deals with the limits of the carrier’s liability. As above 
mentioned, there is no reference to employees of the carrier, and some 
lawyers have suggested in consequence that employees, for instance 
pilots, are not entitled to the limiting provisions in the event of action 
being taken against them outside the provisions of the Convention 
which, in Articles 17, 18 and 19, refers only to the carrier. 


DISCUSSION OF LIMITS 


The limit of liability in respect of passengers is 125,000 Poincare 
francs, 125 of such francs being equivalent to £1 gold. The present 
equivalent of 125,000 of such francs is about £2,040 sterling, or $8,160 
United States currency. This limit applies to claims in respect of death, 
wounding, injury or delay (see Articles 17 and 19). It has been sug- 
gested that different limits might properly be applied to (a) death, 
(b) permanent disablement, (c) injury short of permanent disable- 
ment and (d) delay respectively. If this principle is adopted it would 
be necessary to define ‘“‘permanent disablement” and perhaps to specify, 
for a death claim, that death should supervene within a stated time 
from the date of the accident which caused it. Paragraph (1) of the 
Article provides that the parties may, by special contract, agree a higher 
limit, and refers to ‘‘the Court seized of the case,” which means the 
Court trying the action. 


During the last twelve years, since when revision of the Convention 
has been under consideration, a good deal of discussion has ranged 
round the question of increasing, or otherwise, the limit of liability 
of the carrier for the death or injury of a passenger, though actually 
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this is one of the least important questions involved, because even if 
the limit for death, or permanent disablement or other injury, or all 
three, were to be increased by say 50%, it would not have a great 
effect on anybody concerned. For instance, on the death of a passenger, 
or if he is injured, it does not make very much difference if he or his 
estate or dependents receive a maximum of £2,000 or £3,000. On the 
other hand, since one can insure the risk of death for 24 hours at a 
premium of 2/— (half a dollar) per £1,000 or $4,000, the cost of 
insuring the carrier’s risk of liability to a similar amount should be 
less. Consequently, an addition of 2/—or less to an Atlantic fare of 
about £80 (320 can be considered negligible. 


Sound arguments can be advanced both for and against an increase 
in the limit of liability towards passengers. It is significant that, in 
response to a questionnaire on the subject circulated to Governments 
in 1948, nineteen Contracting States replied and of these nine favoured 
an increase ranging from 100% downwards. 


One of the main arguments for justifying a limit at all is that, in 
consideration of this, the passenger does not have to prove negligence, 
as would be normal, because the onus of proof that he has taken “all 
necessary measures to avoid the damage’”’ is cast upon the carrier in 
Article 20. One of the main arguments for an increase is that the 
existing limit is much lower than damages which are frequently 
awarded as compensation in many States. For instance, an English 
Court recently awarded a lady £12,500 for permanent disfigurement 
caused by an explosion, although she was not disabled; and damages 
from £5,000 to £10,000 have been awarded for loss of a hand or foot. 


Owing to the Convention limits being based on gold, they now rep- 
resent in currency about double what they did in 1929. Some argue 
that this reflects adequately the increased cost of living. Others main- 
tain that it does not, or that the cost of living has no bearing on the 
question. Any limit must be arbitrary. The average compensation 
paid for death or injury in accidents outside the Convention, when 
negligence has to be proved, would not seem to exceed greatly, if at all, 
the Convention limits. This is no doubt accounted for partly by the 
fact that in death claims it often happens that no one suffers financial 
damage from the death, for instance if the deceased had no dependents. 
On the other hand, if there were no limit imposed by the Convention, 
it is possible that in many cases damages very largely exceeding the 
existing limit could be justified. 


It seems to the writer that undue importance may have been at- 
tached to this question, which really has nothing like the importance of 
most of the other questions conected with revision of the Convention, 
especially since everyone can, for a modest rate of premium, insure 
absolutely any risks of air carriage up to almost any amount, and be 
sure of receiving the sum insured with no risk of the carrier being able 
to prove that he was not liable under the provisions of Articles 20 or 21. 
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ARTICLE 22 (2) provides that the limit for registered luggage and 
goods shall be “250 francs per kilogram’’; but it does not say if this is 
the weight of all the baggage comprised in a luggage ticket or all the 
cargo comprised in a consignment note, or if it is meant to refer only 
to that portion of the baggage or cargo which is lost, damaged or 
delayed.° 


This Article also provides for the consignor to make “a special 
declaration of the value at delivery” when “the package was handed 
over to the carrier,” and for the payment of a “supplementary sum if 
the case so requires,” in which event “the carrier will be liable to pay 
a sum not exceeding the declared sum, unless he proves that that sum 
is greater than the actual value to the consignor at delivery.” This 
phraseology gives rise to several problems. 


“Special declaration of value at delivery” is a translation of the 
French expression “intérét a la livraison,’ which would, generally 
speaking, include cost, insurance, freight and the value to the consignee 
(not the consignor) of the goods if delivered punctually to him in good 
order at the place of destination specified in the contract, although at 
the end of paragraph (2) it is perfectly true that the French text also 
refers very literally to “real interest of the consignor at delivery,” 
which presumably means the value to the consignor in having the 
goods delivered although it would seem that the main interest in deliv- 
ery of the goods at a special time and place would be that of the 
consignee. 


The reference to “the package” also raises questions. As above 
mentioned, Article 4 (3) (f), dealing with registered baggage, refers 
to “the number and weight of the packages”; which gives force to the 
argument that each item of baggage should be shown on the baggage 
check with a separate weight for the purpose of Article 22 (2). But in 
Article 8 (i) relating to goods, the corresponding provision is “the 
weight of the goods,’ not each package, or “the package,” perhaps 
because Article 7 gives the carrier the right to require separate con- 
signment notes ‘““When there is more than one package.” If he fails 
to take advantage of this provision it appears that he may be running 
a risk. It is all very confusing and obscure. 


ARTICLE 23, the principle of which is repeated in Article 32, pro- 
vides that provisions of the contract which infringe the Convention 
rules are void. This calls for no comment. 


ARTICLE (1) enunciates the obvious principle that actions concern- 
ing baggage and cargo under Articles 18 and 19 can only be brought 
subject to the conditions and limits of the Convention and paragraph 
(2) applies the same principle to death claims under Article 17 “with- 
out prejudice to the question as to who are the persons who have the 





5 See also remarks above concerning Articles 18 and 19, and especially as to 
the difference between baggage and cargo under Articles 4 and 8. 
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right to bring suits and what are their respective rights.” This latter 
phrase leaves in doubt (a) the persons entitled to claim or bring suit 
in the event of death, (b) the persons entitled to participate in com- 
pensation awarded or agreed and (c) the law to be applied to the distri- 
bution and allocation of any such compensation. The persons entitled 
to bring suit may not be the same as those entitled to participate in 
the compensation. It is very necessary for carriers to know the parties 
entitled to give effective receipts for compensation awarded or agreed; 
and it is suggested that the law applicable to distribution should be 
that governing the moveable property of the deceased. This paragraph 
requires substantial elaboration. 


ARTICLE 25 deals with the important question of “wilful miscon- 
duct,” the presence of which, if proved against the carrier “or any 
agent of his acting within the scope of his employment,” has the effect 
of depriving him of the benefit of “the provisions of the Convention 
which exclude or limit his liability.” 


In the first place, the French text, which is the only one for inter- 
national purposes, and which governs in the U.S.A. since ratification of 
the Convention as a self-executory treaty, uses the word “dol,” which 
has no exact connotation in the English language. It has been trans- 
lated as ‘wilful misconduct” which, although not exactly translating 
“dol,” has been the subject of many pronouncements by high judicial 
authority. “Dol” and “wilful misconduct” must be distinguished 
from negligence, whether qualified or not by such adjectives as “‘gross’’ 
or “‘criminal.’” Yet in some States “dol” has been translated to mean 
‘wilful misconduct or gross negligence.” The phrase used in the Eng- 
lish translation of the Convention is “by wilful misconduct or by such 
default on his part as, in accordance with the law of the Court seized 
of the case (meaning trying the action) is considered to be equivalent 
to wilful misconduct.” It seems that what the draftsmen intended 
was that the word “dol” should be used in States where that word has 
an exact connotation and that in other States the nearest equivalent 
should be used. The English translators translated the French exactly, 
supplying the expression ‘‘wilful misconduct” to signify “dol,” although 
it is difficult to understand what equivalent for “wilful misconduct” 
there could be under the law of those countries in which “wilful mis- 
conduct” is used and in which judicial pronouncements as to its 
meaning have been given over a long period of years. 


This aspect of the matter opens the door to different interpretations 
of the phraseology used in the Convention, which indeed have been 
applied by different Courts. The writer suggests that, as the word 
“dol” has a connotation which is not properly translatable into some 
languages, perhaps because the idea behind the word is unknown in 





* See Lewis v. Great Western Railway Company (1877) 3 Q.B.D. 195; Forder 
v. Great Western Railway Company (1905) 2 K.B. 532; in re City Equitable Fire 
Insurance Co. Ltd. (1925) 1 Chancery Div. 407; and Ritts. v. American Overseas 
Airlines (USAvR, March 1949). 
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some countries, neither this word nor the expression “wilful miscon- 
duct” should be used; and that, instead, the idea inherent in the prin- 
ciple should be incorporated in the Convention, bringing out the es- 
sential features required, as laid down by high judicial authority. It is 
no use explaining that green is a mixture of blue and yellow to a man 
who is colour blind. 


At present, if “wilful misconduct” is proved against the carrier or 
any “agent” of his acting within the scope of his employment, he is 
entitled to set up no defence under the Convention (for instance under 
Articles 10, 16, 20, 21, 26 and 29) and his liability is unlimited. Ob- 
viously this is a most important and serious Article for the carrier. 
Apart from defining what is meant by “dol” or “wilful misconduct,” 
instead of using these expressions, it has been suggested that the prin- 
ciple should be applicable only to the carrier himself and to parties 
who on his behalf control or manage his business, and not to employees 
such as flying and ground personnel. There may be justification for the 
adoption of the latter principle in the fact that an act or omission 
amounting to “wilful misconduct” could not be done or omitted by 
an employee “within the scope of his employment.” The whole sub- 
ject requires thought owing to the serious issues and potential damages 
involved in connection with aircraft carrying large numbers of pas- 
sengers and heavy and valuable loads of cargo. 


ARTICLE 26 deals with the times within which claims in respect of 
cargo or baggage must be lodged in various categories, failing compli- 
ance with which they will be inadmissible. The times specified are 
much shorter than those normally allowed by carriers who are members 
of the I.A.T.A. and might consequently be lengthened. The Article 
makes no mention of the time allowed for claims relating to injury 
to passengers, whether resulting in death or not. 


ARTICLE 27 provides that if the party liable dies, the liability passes 
to those representing his estate, in fact laying down that the principle 
“actio personalis moritur cum persona” does not apply. No comment 
arises on this Article. 


ARTICLE 28 establishes the various Courts in which the plaintiff may 
take action. Such Courts must of course be in a Contracting State. 
If the scope of the Convention is widened, as suggested in connection 
with Article 1 (2), it would be necessary to revise this Article accord- 
ingly. It should be noted that Article 28 refers to “the option of the 
plaintiff,” which may mean that he must exercise an option to choose 
one only of the various courts specified, though hitherto it has beert 
supposed that the plaintiff may proceed in all or any of the specified 
courts. 


ARTICLE 29 prescribes the period of two years for taking action. It 
has been suggested that this period might be limited to one year. This, 
of course, has nothing to do with the time for making claims under 
Article 26. 

















410 JOURNAL OF AIR LAW AND COMMERCE 


ArTICLE 30 (2) raises problems, which are largely due to a bad 
translation of the French text. It provides that “the passenger or his 
representative can take action” etc. The French text reads “le voyageur 
ou ses ayants droit,” which is believed to mean anyone entitled to take 
action arising from the death, including “legal personal representa- 
tives” (in the English legal sense meaning parties representing the 
estate of the deceased) , dependants (parties financially dependent on 
the deceased) and perhaps parties interested in the services of the 
deceased. In any new Convention (which would have English, French 
and Spanish texts) the exact meaning and intention should be properly 
and correspondingly expressed in all three. It is suggested that the 
paragraph should be completely redrafted to provide that, in case of 
death, action must be taken by the person or persons legally entitled 
to represent the estate of the deceased on behalf of all persons who have 
suffered damage by reason of the death and who are entitled to claim 
in respect thereof. 


ArTICLE 30 (3), which must be read in conjunction with Article 
28 (1), raises the possibility that a consignor or passenger may take 
action in respect of cargo or baggage against the first carrier in one 
State, a consignee or passenger may take action against the last carrier 
in another State, and both may take action against an intermediate 
carrier in another State, arising from the same loss, damage or delay 
of cargo or baggage, since each is given rights as plaintiff, and under 
Article 28 (1) each plaintiff may choose his own jurisdiction, and per- 
haps more than one.” This possible multiplicity of actions may create 
difficulties for the carrier which may not have been intended. In fact 
instances of this have occurred. It would seem wise to reconsider this 
aspect in connection with any revised Convention. 


ARTICLE 31 deals with combined carriage, performed partly by air 
and partly by other modes of carriages, and provides that the Conven- 
tion rules shall apply only to the air carriage. Upon this, observations 
in connection with Article 18 have a bearing. 


ARTICLE 32 states the obvious rule that provisions in a contract 
which infringe the Convention rules shall be null and void, following 
Article 23; and provides for arbitration in connection with the carriage 
of goods. This Article calls for no comment. 


ArTICLE 33 gives the carrier the right to refuse to enter into any 
contract of carriage, and to make regulations which do not conflict 
with the rules of the Convention. It is not within the scope of this 
Article to discuss the position of “common” or other carriers under 
various legal systems. 


ARTICLE 34 exempts from the provisions of the Convention “‘car- 
riage by air performed by way of experimental trial by air navigation 





7 See observations on Article 28. 
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undertakings with the view to the establishment of a regular line of 
air navigation, nor does it apply to carriage performed in extraordinary 
circumstances outside the normal scope of an air carrier’s business.” 
The writer feels that this Article might well be suppressed. There 
seems no reason why passengers or carriers should be deprived of their 
respective rights under the Convention in the circumstances mentioned. 
If carriers carry, for remuneration or gratuitously, passengers on such 
flights, and the passengers desire to engage in them, it seems reasonable 
that the Convention rules should apply. The Article has created diffi- 
culty as to the meaning of “experimental trial’’;* and “air navigation 
undertaking” is not defined. 


ARTICLE 35 seeks to define ‘days’ as “current days not working 
days.” It is suggested that this definition should be “consecutive calen- 
dar days, not working days” following precedent. 


ArTICLE 36 declares that the Convention is drawn up in French in 
a single copy which remains deposited in the archives of the Ministry 
of Foreign Affairs in Poland. It is normal nowadays to have Conven- 
tions in English, French and Spanish, all of which are of equal validity; 
and to provide for deposit in the archives of the I.C.A.O. 


ARTICLES 37 To 41 are formal; but the expression ‘High Contract- 
ing Party’ is used in different Articles to mean two entirely different 
things, namely a Signatory State (meaning a State which has signed 
but not ratified) and a Contracting State (meaning a State which has 
ratified or adhered to the Convention). In Articles 37 to 40 it is used 
in both senses. In Article 38 it is not clear if Signatory State or Con- 
tracting State is meant. In Articles 39 and 41 it is used to mean Contract- 
ing State. This confusion led to the House of Lords, the highest judi- 
cial authority in the United Kingdom, to decide® in an action upon a 
contract comprised in a consignment note, incorporating the I.A.T.A. 
Conditions of Carriage based on the Convention, that (a) “High Con- 
tracting Parties to the Convention of Warsaw” in this clause (i.e. the 
clause in the Conditions) included all the original signatories to the 
Convention, whether they had subsequently ratified or not; (b) the 
Orders made under Section 1 (2) of the Carriage by Air Act 1932 had 
no operation on the construction of a contract relating to carriage not 
subject to the Act, and that therefore (c) carriage from Great Britain 
(which had ratified) to Belgium (which had signed but not ratified) 
fell within the category of “international carriage” (referred to in 
the Conditions, which reproduce the definition in the Convention) , al- 
though it was not subject to the Carriage by Air Act 1932 under which 
the Warsaw Convention was adopted by the law of England. 


From what appears above it will be observed that almost every 
Article of the existing Convention includes defects or obscurities, and 





8 In the case of the SABENA aircraft which crashed at Gander when making 

one A as trial flights under special permit from the C.A.B 
Phillipson v. Imperial Airways Ltd. (1939) A.C. 322; (1939) 1 All E.R. 
761; "(188} USAvR 63; Digest-Supp. 
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some of them contain several. These are not merely theoretical or 
technical defects. On the contrary they cause almost daily practical 
difficulties and problems for the carrier, insurers and lawyers dealing 
with claims and actions arising from an ever-increasing volume of air 
carriage. It would seem that now, twenty years after the Convention 
was signed, it is surely time that these defects should be rectified. Every 
time the Convention comes under legal review, uncomplimentary 
observations concerning its bad drafting are made. 


ERRORS OF OMISSION 


Unfortunately this aspect of the matter is not the end of the sad 
story, because what appears above deals only with errors of commission. 
It is now necessary to call attention to errors of omission, namely to 
matters which should be dealt with in any revised Convention and 
which are not dealt with in the existing one, as follows: — 


(a) The position concerning the rights and obligations of the 
parties, when it is impossible to effect despatch or delivery of cargo 
should be regularised. 


(b) There should be provision for a carrier’s lien on cargo, to 
cover expenses involved over storage, etc. when cargo cannot be 
despatched or delivered through some fault of the consignor or 
consignee. 


(c) It may be found desirable to make provision in a revised 
Convention for negotiability of the Air Consignment Note. 


(d) It is most necessary to make provision for charters, that is to 
say, the case when the whole capacity of an aircraft is chartered for a 
particular voyage or series of voyages (Voyage Charter) or on voyages 
to be ordered by the charterer during a specified period (Time Char- 
ter). Both these types of charter fall into two categories, namely when 
the charterer uses the capacity of the aircraft for himself and _ his 
friends, or the case when the charterer himself employs space in the 
chartered aircraft in carriage for remuneration. In the former case 
the operator alone is the carrier, and the charterer is in the position 
of a passenger; in the second case, the charterer becomes a “carrier” 
because he himself makes a contract to carry. Charters of various kinds 
are nowadays very common, and it is important that the legal position 
of owners, operators, carriers and charterers respectively should be 
properly regularised. 


(e) As mentioned above, in connection with Articles 17, 18 
and 19, it is necessary to define clearly the various periods during 
which the carrier should be liable in relation respectively to passengers, 
baggage and cargo, and in relation to delay in each case. 


(f) Provision should be made for deviation on a voyage. 
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(g) Provision is required to deal with specially valuable articles, 
as is normal in other spheres where such articles are involved. 


(h) It may be desirable to incorporate in a revised Convention 
provision for staying subsequent actions, when more than one is com- 
menced in different States, until the first action has been decided, in 
order to protect the carrier from a multiplicity of actions at the same 
time in different States, or that the plaintiff must exercise an option to 
choose one court only, if, in fact, a plaintiff is entitled to take action 
in more than one Court arising out of the same cause of action under 
existing Article 28. 


(i) It is very necessary for provision to be made for the law ap- 
plicable in actions for compensation arising from death; also as to 
the parties entitled to claim and give receipts, and the parties entitled 
to participate in compensation awarded or agreed, and the method of 
distribution and allocation of such compensation. 


(j) | Provision is required to deal with territories of a Contracting 
State which change their status, either by acquiring independence or 
by passing from the sovereignty or authority of one State to that of 
another, whether a Contracting State or not. This has a most impor- 
tant bearing upon the territories which come within the scope of, and 
are bound by, the provisions of the Convention, or not, as the case 
may be, especially since the character of the carriage concerned, that 
is to say whether it is “international” or not, is dependent upon the 
status of such territories. 


(k) Finally, there is the all-important question of definitions, 
very few of which are incorporated in the present Convention. Conse- 
quently, practising lawyers are always being faced with problems con- 
cerning the real meaning and intention of many words and phrases 
used. The definition of “operator” is of special importance, especially 
since the definition in Article 5 of the Rome Convention is not satis- 
factory. Some other definitions which are almost essential are those 
of “carrier,” “charter,” “contract of carriage,” “employee,” “last car- 
rier,” ‘officials’ and ‘‘passenger,”’ for reasons which will be apparent 
to those who study the July 1949 draft of a new Convention prepared 
by the writer for submission to the Legal Committee of the ICAO. 
Definitions of a number of other words and phrases included in that 
draft are also most desirable, especially in cases which require reconcili- 
ation of terms for which the English and American languages use dif- 
ferent words. 


What appears above provides, in the writer's opinion, a very strong 
case not only for drastic revision of almost the whole of the existing 
Convention, but also for the incorporation in a new Convention of 
many new principles concerning which the existing Convention is 
silent. 
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INTRODUCTION 


HORTLY after the Civil Aeronautics Act of 1938 1 was adopted, it 
became apparent that it would be both impractical and inequitable 
to require all carriers, regardless of size or scope of operation, to comply 
with the time-consuming and expensive processes of obtaining a Certifi- 
cate of Public Convenience and Necessity.2, Congress, when it passed 
the Act, specifically foresaw the problem, and gave the Civil Aeranau- 
tics Board the authority to classify carriers and to make certain exemp- 
tions from the rigid requirements of the certificate provisions of the 
Act. Accordingly, the Board promulgated and adopted in 1938 Eco- 
nomic Regulation 292.1, classifying and exempting from the certificate 
requirements of the Act the so-called ‘‘non-scheduled” air carriers.‘ 


From 1938 until 1944 the number and significance of those carriers 
operating pursuant to 292.1 was little in comparison with the over-all 
transportation system that was developing. Limited attention was at- 
tracted to the field of non-scheduled operations, both by reason of the 
comparative infancy of the entire aviation industry and by reason of the 
intervening war. However, conditions near and at the close of World 
War II gave to air transportation a shot in the arm that sent the entire 
industry, certificated and non-certificated, swelling into a post-war bub- 
ble that was to burst sooner than anyone realized at the time. Predic- 
tions of unparalleled traffic figures flowed freely. ‘Thousands of men 
skillfully trained in every segment of the aviation industry returned 
home. Similarly, thousands of planes were placed on the open market 
through war surplus. 


The surge in air transportation was on, and the surest and most 
practical way into this new business was by way of the Irregular Air 
Carrier exemption embodied in Economic Regulation 292.1.° The 
Board issued Letters of Registration freely, and apparently without any 





1 52 Stat. 973 (1938), 49 U. S. C. 401 et seg. (1938). 

2 Section 401(a) of the Act states in part: “No air carrier shall engage in 
any air transportation unless there is in force a certificate issued by the Author- 
ity authorizing such air carrier to engage in such transportation.” 

3 Section 416(a), 416(b). 

4 For a brief review of the development and significance of Irregular Carriers 
under the regulation see, The Development, Operation, and Regulation of the Non- 
Scheduled Air Carrier, Department of Commerce Publication, May 26, 1947. 

5 Investigation of Nonscheduled Air Services, 6 CAB 1049 (1946). 
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very definite system of control. The result: one of the greatest legal 
and economic dilemmas the Civil Aeronautics Board has ever faced. 
Since 1944 the Board has been confronted with this two-horned di- 
lemma, both in the promulgation of amendments to 292.1 and in its 
enforcement. On the one hand, there are strong economic factors to be 
considered, both from the standpoint of the travelling public which uti- 
lizes this service and from the Board’s atttempt to foster and develop a 
self-sustaining air transportation system. On the other hand, there are 
legal difficulties and technicalities which constantly check, advance, or 
run counter to the economic considerations.® 


Balancing these two, again keeping in mind the public interest and 
the interest of both certificated and non-certificated carriers, has been 
no small task. So long as the Board is able to find that the public inter- 
est requires irregular air transportation, the problem of determining 
the scope of such operations will plague it. The accompanying prob- 
lem of air coach transportation which has largely grown out of this seg- 
ment of the industry will, of course, be settled in certificate proceedings 
now under consideration.’ But the future of the irregular air carrier 
appears secure as such, insofar as the public interest requires that serv- 
ice; the question being, rather, one of defining limitations and authori- 
zations within which irregular operations that are economically, as well 
as legally, feasible may be pursued.® 


I. History oF 292.1 


In order to understand fully the legal peculiarities incident to a con- 
sideration of the Irregular Air Carrier problem, one must refer to the 
basic Act. In the first instance, the Civil Aeronautics Act, by Section 
401 (a) , forbids any “air carrier” ® to engage in air transportation unless 
there is in force and effect a Certificate of Public Convenience and 
Necessity, issued by the Board. This is the basic law of the land with 
regard to interstate and foreign air transportation. Under Section 416 
of the Act, however, the Board is given authority to classify a carrier, or 
group of carriers, and to adopt such reasonable rules and regulations 
pursuant to such classifications as it finds necessary in the public inter- 





6 See Board’s discussion in Standard Airlines, Inc., Exemption Order, Serial 
No. E-2085, decided Oct. 18, 1948; Air America, Inc., Order Denying Exemption, 
Order Serial No. E-2239, adopted Nov. 29, 1948. 

-_ 7In _ matter of Transcontinental Coach Type Service Case, Docket No. 

7 et al. 

8 For a general discussion of the problems incident to the regulation of Ir- 
regular Carriers see, Hearings before the Committee on Interstate and Foreign 
Commerce United States Senate, entitled Air-Line Industry Investigation, April 
and May, 1949. No attempt has been made by the author to include a discussion 
or analysis of the regulations by the Board pertaining to safety requirements for 
the Irregular Air Carriers. That subject, being of a technical nature requiring 
expert analysis of operations, equipment, and facilities, appears beyond the scope 
of this work, 

9 Section 1 (2) of the Act defines an “air carrier” as “any citizen of the 
United States who undertakes, whether directly or indirectly or by a lease or any 
other arrangement, to engage in air transportation.” Sec. 1(21) defines “inter- 
state air transportation” to mean “the carriage 7 oe of persons or property 
as a common carrier for compensation or hire. . 
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est. Furthermore, under Section 416 (b) the Board is given the power, 
to the extent necessary, to exempt any carrier, or group of carriers, from 
the requirements of Title IV *° of the Act if it finds that the enforce- 
ment of the Title would be an undue burden on the carrier or group by 
reason of the limited extent of, or unusual circumstances affecting, the 
operations of such carrier or group, and finds further that it would not 
be in the public interest to require strict compliance with that Title. 


Pursuant to this authority, the Board in 1938 adopted a classifica- 
tion of “non-scheduled” air carriers, and established for them an 
exemption from, inter alia, the certificate requirements of the Act. 


The authority of the Board to establish a classification of ‘“‘non- 
scheduled” carriers and exempt them from the certificate requirements 
of the Act has long been the subject of conjecture." The Board, when 
it first established such a classification and exemption in 1938, could 
not, of course, have foreseen the tremendous development that was to 
take place under the exemption. That fact, however, does not alter the 
authority of the Board to exempt a class of carriers when it finds that 
the requirements of Section 416 are met and that the public interest re- 
quires the service so classified and exempted. From the legal point of 
view, the action by the Board in establishing such an exemption for 
irregular carriers?” appears beyond reproach. The Motor Carrier 
Commission of the I.C.C., acting pursuant to authority not too dissimi- 
lar from that conferred upon the Board by the Civil Aeronautics Act, as 
early as 1937 established a classification of commodity carriers desig- 
nated as ‘Irregular Route Carriers,” and disclaimed jurisdiction over 
them for the application of certain requirements of the Interstate Com- 
merce Act applying to Regular Route Carriers.1* In reviewing this clas- 
sification order, the court upheld it ** saying that substantially the same 
classification of passenger carriers was accomplished in 

... the Crescent Express Lines case by imposing conditions in the 
certificate granted that carrier . . . There can be no serious doubt 
that Congress granted the Commission the authority to classify 
common carriers... and a fortiori the right to establish the classi- 
fication of irregular route carriers ... if, of course, there be a rea- 
sonable factual basis therefor . . .1° 

Thus the classification, in and of itself, established by the Board was 
not novel in the transportation field generally, and would undoubtedly 





10 Title IV of the Act pertains to the economic regulation of air carriers, while 
Title VI relates to safety regulation. This article is concerned only with the 
economic regulation of Irregular Air Carriers. 

11 See dissenting opinion of Member Jones in the Air Freight Case, Order 
Serial No. E-3085, decided July 29, 1949. 

12 As is pointed out subsequently herein, the use of the word “Irregular” 
denoting a classification of carriers did not appear until 1946; prior to that date, 
the classification was ‘‘Nonscheduled.” 

13 Classification of Motor Carriers of Property, 2 M. C. C. 703 (1937). 

14 Brady Transfer and Storage Co. v. United States, 80 F. Supp. 110 (D. C. 
Ia. 1948) ; see also, United States v. Maher, 307 U. S. 148, 59 S. Ct. 768, 83 L. Ed. 
1162 (19389). 

15 Supra, note 11, at page 115. Crescent Express Lines v. United States, 320 
U. S. 401, 64 S. Ct. 167, 88 L. Ed. 127 (1943). 
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receive judicial approval. The further indication by the courts that 
classifications and exemptions do not necessarily turn on purely theoret- 
ical or scientific factual bases, but often on matters of practical conve- 
nience and the novel and experimental nature of the services classified, 
is equally significant in weighing the propriety of the Board's classifica- 
tion and exemption for the Irregular Carriers.® 


The further action by the Board in exempting the all-cargo carriers 
from the certificate provisions of the Act encountered similar criticism, 
but such criticism seems largely negatived by the language of the Act, as 
well as the court history of exemption powers in general.'* Certainly 
the factual basis, as well as the practical convenience and the novelty 
and experimental nature of the service to be performed would be com- 
pelling to a court of review in either the cargo exemption in 292.5 or 
the passenger exemption in 292.1.'§ 


Retrospectively, it is difficult to know precisely what the nature of 
the authority granted was when the Board adopted 292.1. Some evi- 
dence indicates that the regulation was meant primarily for fixed-base 
operators conducting what amounted to air-taxi service. Other sources 
indicate that it intended to establish an independent, but supplemen- 
tary system of transportation to fill the gaps left either by the failure of 
the then certificated carriers to provide all the service that was needed 
at particular times and places, or to serve those non-route points to and 
between which no air transportation existed, and between which none 
was required in sufficient amount to warrant service by a certificated 
carrier.1® Whatever the original intent, a large group of irregular air 
carriers has been established, providing various service, in diverse sec- 
tions of the country. 


It was not until 1944, however, that the Board took any serious note 
of this new segment in the industry. After some five years of compara- 
tively passive regulation, it instituted in July of 1944 a comprehensive 
investigation into all matters relating to the so-called “non-scheduled” 
air services.2° It may be noted from the outset that under the 1938 reg- 
ulation no specific authority, 7.e., authority in the form of a license, Let- 
ter of Registration, etc., was required in order to operate as a 





16 See, e.g., Continental Baking Co. v. Woodring, 286 U.S. 352, 52 . co 595, 
76 L. Ed. 1155 (1931) ; Stephenson v. Bedford, 53 F. 2(d) 509, af'd., 1U.S. 
251, 53 S. Ct. 181, 77 a Ed. 288 (1928); Beaver Valley Water Co. v. a riscoll 
28 F. Supp. 722 (D. C. Pa. 1939) ; Lowis v. Boynton, 53 F. 2(d) 471 (D. C. Kans. 
1931) ; In re Schonolke, 248 P. 244 (1926). 

17 Economic Regulation 292.5, Regulation Serial No. 389, adopted by the 
Board May 5, 1947. Four cargo carriers previously operating pursuant to 292.5 
were certificated by the Board for all-cargo service in the Air Freight Case, 
supra note 11. 

18 Supra note 16. See also, Beaumont, S. L. & W. R. Co. v. United States, 
86 F. 2(d) 789 (C. C. A. 1, 1929). ADMINISTRATIVE TRIBUNALS AND THE RULES 
OF EVIDENCE, by Harold M. Stephens (1931), p. 20. 

19 See Board’s opinion in Investigation of Non-Scheduled Air Service, cit. 
supra, note 5. See also Letter from Chairman O’Connell to Senator Edwin C. 
Johnson, dated March 24, 1949, in reference to proposed revision of Section 292.1, 
included in Airline Industry Investigation, supra note 8, at p. 494. 


20 Supra, note 5. 
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“non-scheduled” air carrier. One of the express purposes of the 1944 
investigation was to inquire into the general problem concerning the 
desirability of revising or terminating the general exemption order for 
non-scheduled air services under which such services could be rendered 
without specific authority from the Board.*! 


Final decision in the Investigation case was handed down in May, 
1946. Section 292.1 as amended then established a requirement that a 
carrier undertaking to engage in non-scheduled operations must file 
with the Board a statement setting forth its identity and certain addi- 
tional information outlining the services then being, or to be, offered. 
In May and June, 1946, the Board issued and circulated throughout the 
industry a new proposed revision of 292.1. In January, 1947, the Board 
heard oral argument on the proposed regulation, and after considering 
that along with voluminous written comments submitted by the indus- 
try, it adopted a new 292.1 in February of 1947. On May 5, 1947, 
the Board amended 292.1, classifying irregular air carriers into Large 
and Small, depending upon the size of the aircraft used.??_ In addi- 
tion, this amendment established for the first time the requirement 
for a Letter of Registration in order to obtain the benefits of the 
292.1 exemption.?® The exact significance of such a Letter is the 
subject of much controversy today, and will be subsequently discussed. 


Section 292.1 as a general exemption applying to all who met its 
requirements came to an abrupt end in the spring of 1949 when the 
Board amended the regulation so drastically as to bring cries of “death 
sentence” from many of the irregular operators.** In effect, the Board 
revoked, in the exercise of its rule-making powers, the blanket exemp- 
tion authority under which the irregulars had operated, and substituted 
for it a plan of individual exemptions for irregular air service. The le- 
gal problem which the Board and the carriers face was not, however, 
immediately affected by this new regulation, inasmuch as any carrier 
who filed for an individual exemption on or before June 20, 1949, re- 
tained its status as an irregular carrier under much the same regulation 


21 [bid. 

22 Regulation Serial No. 388, adopted May 5, 1947. An Irregular Air Carrier 
is classified as a Large Irregular Carrier if the allowable gross weight of the 
aircraft units utilized in the transportation services of the carrier exceeds 10,000 
pounds for any one unit or 25,000 pounds for the total of such units (disregarding 
units of 6,000 or less. 

23 292.1 (d) (1) stated: “Letter of Registration Required. From and after 
60 days after the effective date of this section no Irregular Air Carrier may 
engage in any form of air transportation unless there is then outstanding and 
in effect with respect to such air carrier a Letter of Registration issued by the 
Board.” Applications for Letters of Registration must contain (1) date; (2) 
name of carrier; (3) mailing address; (4) location of principal operating base; 
(5) if a corporation the place of incorporation, the name and citizenship of offi- 
cers and directors and a statement that at least 75 per centum of the voting 
interest is owned or controlled by persons who are citizens of the U. S. or of its 
possessions; (6) if an individual or partnership, the name and citizenship of 
owners or partners; (7) the types and numbers of each type of aircraft utilized 
in air transportation. 

24 Classification and Exemptions, Irregular Air Carriers, Economic Regula- 
tions Revision of 292.1, adopted April 13, 1949, effective May 20, 1949. Regulation 
Serial No. ER-142. 
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that existed prior to the revision. It is only after consideration of the 
individual exemption application and action by the Board thereon that 
the carrier’s status may be affected.*> The problems incidental to eco- 
nomic control of the irregular carriers by the Board, however, are pres- 
ent under either the blanket or individual form of exemption.*® 


II. THE MEANING OF “IRREGULAR” 


By far the most perplexing problem arising out of the Board’s 
exemption for the non-scheduled carriers has been the definition of 
“irregular.” Its meaning is the very essence of the regulation, for it 
must define the scope and frequency of operations permissible under 
292.1. Moreover, it is essential to the Board’s broad economic policies 
to know with some precision the authority conferred by the regulation, 
so that the plan may be properly fitted into the general pattern for the 
development of an adequate air transportation system. But the task of 
definition in this particular case has been indeed complex, and the term 
“irregular” remains today a somewhat elusive and shifting concept.?? 


There are two schools of thought with regard to the definition of 
the term “irregular.” On the one hand, it is said that by its very nature 
the term is generic, and any precise definition based upon a mechanistic 
formula would defeat the purpose of the regulation, which was in- 
tended to allow flexibility in operations to fill the need for supplemen- 
tal air transportation where and when it arose.*® On the other hand, it 
is maintained that a greater degree of certainty is required for the pro- 
tection of the practical-minded irregular operator, which may best be 
had by a mathematical definition of “irregular” permitting perhaps a 
maximum number of flights in a given period.*® Until very recently 
the former theory prevailed, and the definition of “irregular” was pro- 
pounded somewhat on a case-to-case basis in rather general terms. A 
review of this definitive development is of aid in any study of the gen- 
eral nature of irregular air carrier regulation. 


In the original 1938 regulation, the Board defined ‘‘non-scheduled” 
service in this manner: 


“Within the meaning of this regulation, any operation shall be 
deemed to be non-scheduled if the air carrier does not hold out to 
the public, by advertisement or otherwise, that it will operate one 





25 Supra note 24, at page 17 of the mimeographed opinion. 

26 Effective July 1, 1949, the Board recodified the Economic Regulations. 
Regulation 292.1 is now Part 291 of the Economic Regulations. 14 F, R. 3546. 

27 It is interesting to note that in Investigation of Nonscheduled Air Services, 
supra, note 5 the Board said: “It is obvious that the test involves in large part a 
state of mind of both passenger and operator.” (Italics supplied.) 

28 See Board’s discussion of the problem in Investigation of Nonscheduled Air 
Service, supra note 5, where the Board considers some alternate proposals for 
the definition of “irregular.” 

29 Much the same arguments were advanced to the Board during oral argu- 
ment heard by the Board on the May 20, 1949, revision of 292.1. See Docket 
Nos. 3480, 3433 and 8434. See bill introduced by Senator McCarran, 81st Cong. 
1st Sess., S. 636, for the licensing of noncertificated carriers, permitting four 
one-way flights per week between the same two points. 
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or more airplanes between any designated points regularly, or with 
a reasonable degree of regularity, upon which airplane .. . it will 
accept for transportation ... such members of the public as may 
apply therefor .. .” 3° 
In 1946, when the Board amended 292.1, the essential part of the regu- 
lation establishing a classification of irregular carriers defines the 
class as: 

“|A carrier] which does not hold out to the public, expressly or 
by course of conduct, that it operates ... regularly or with a rea- 
sonable degree of regularity?! ...” 

In addition to the regulation itself, however, the Board in 1946 is- 
sued an opinion in Jnvestigation of Non-Scheduled Air Services which 
set forth in comparative but generalized detail the scope and nature of 
operations permissible under 292.1. ‘The more significant portions of 
that opinion stated: 

“To fall outside the meaning of ‘regularity,’ a service must be so 
characterized by variation as to be free from the suggestion of a 
normal, customary, and common course of conduct. Recurring 
operations which assume the nature of a pattern of course are regu- 
lar, even though the practice of staggering such operations has 
been adopted. But the non-scheduled-exemptions order also con- 
tains the phrase ‘reasonable degree of regularity,’ and this imposes 
an even more stringent requirement as to the isolation from such 
operations of characteristics which would identify them with a pat- 
tern of consistency or uniformity. It would not be enough to show 
merely that there is not a consistent course of conduct, for there 
must not even be a moderately consistent course of conduct... 


“The irregularity contemplated for exemption is that which 
neither directly nor indirectly leads the public to believe that be- 
tween given points a reasonably certain number of flights per day 
or per week, or flights at approximately certain times . . ., may be 
anticipated with a reasonable degree of assurance.” *” 

In two opinions issued at the same time, the Board further attempted to 
clarify the meaning of the regulation. In Page Airways, Inc., Investiga- 
tion ** and in Trans-Marine Airlines Investigation,** the Board found 
that the services being conducted by the carriers were not irregular, and 
appropriate cease and desist orders were issued containing definitions of 
irregularity similar to that quoted above. 


In 1947, another case arose in which the Board was called upon to 
define the scope of the cargo exemption 292.5, which in its nature and 
terminology closely followed 292.1. In Trans-Caribbean Air Cargo 
Lines,®® the Board issues a cease and desist order against the carrier, 
defining regularity as follows: 





80 Economic Regulation 292.1, Classification and Exemption of Nonscheduled 
Air Carriers, adopted by the Board Dec. 7, 1938. 

81 Revision to 292.1, adopted May, 1946. 

32 Supra note 5, at pp. 1054, 1055. 

836 CAB 1061 (1946). 

846 CAB 1071 (1946); See also, Willis Air Service, Inc., Order to Cease and 
Desist, Order Ser. No. E-466, adopted Apr. 22, 1947. 
35 Order Ser. No. E-370, decided March 14, 1947. 
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“(b) regularly, or with a reasonable degree of. regularity, 
which regularity is reflected by the operation of a single flight per 
week on the same day of each week between the same to points, or 
is reflected by the recurrence of operations of two round-trip 
flights, or flights varying from two or three or more such flights, 
between any same two points each week in succeeding weeks, with- 
out there intervening other weeks, or approximately similar pe- 
riods, at irregular but frequent intervals during which no such 
flights are operated so as thereby to result in appreciable definite 
breaks in service; it being intended by this sub-paragraph to re- 
quire irregularity in service ... but not to preclude the operation of 
more than one or two... flights in any given week, nor to prescribe 
any specific maximum limitations upon the number of flights which 
may be performed in any one week, if infrequency and irregularity 
of service is otherwise achieved through variations in number of 
flights and intervals between flights and through frequent and ex- 
tended definite breaks in service... .” 36 
This, then, was the skeleton upon which the irregular carriers were 

to graft the meat of a lawful operation under 292.1. For, whatever the- 
oretical significance these decisions and interpretations had for keeping 
“irregularity” within its generic meaning, they appeared to be of little 
aid in the realm of the practical, and the irregular operator in the field 
was to experience great difficulty in so gauging his operation as to re- 
main within the confines of 292.1. 


This difficulty was made even more apparent when, in December of 
1948, the Board found it advisable to issue its own interpretation of 
292.1 for the guidance of the irregular operator.*? Interpretation No. 
1 to 292.1 evidenced an attempted union of hearts between the school 
of generic definition and the mathematical formula believers. The 
Interpretation, consisting of a series of calendar analyses of operations 
for a hypothetical carrier, demonstrated graphically the definitions 
which the Board had given rhetorically in previous cases and opinions. 
Its import, however, was largely negative — a prescription for what may 
not be done and the affirmative value of the Interpretation lie only in 
its worth as an aid to analysis.**® 


Since the adoption of Interpretation No. 1, the Board’s attempt to 
clarify 292.1 has not advanced measurably. There has, nevertheless, 
been some indication of Board thinking on the matter of irregular 
operations. For example, there exists along with 292.1 another exemp- 





36 Supra note 35. See also: Trans-Luxury Air Lines, Docket No. 2589, decided 
Apr. 22, 1947, and Willis Air Service, supra note 34. 

37 Economic Regulations, Interpretation No. 1 to Sec. 292.1, adopted Dec. 10, 
1948, Regulations Ser. No. ER-136, promulgated pursuant to section 205(a) of 
the Civil Aeronautics Act and section 3(a) of the Administrative Procedure Act. 

88 Supra, note 37, at p. 1 of the mimeographed opinion. Specifically the Board 
offered some ten illustrations, only one of which portrayed a legitimate operation. 
That example, with the operation of only four flights in a given month between 
the same two points, was believed by the industry to be the most rigid interpreta- 
tion of 292.1 possible. “Operation Doodlegram” became, overnight, the by-word 
for the interpretation. The language of the Board accompanying the analyses, 
however, indicated directly that the example was not intended to be exclusive, 
not to limit other operations, presumably of greater frequency, that could be 
operated irregularly. 
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tion for Alaskan carriers. This exemption, 292.2, is comparable in 
language to 292.1, and the scope of operations permitted thereunder 
from that language seems analagous although the authority conferred 
by 292.1 may be broader.*® Therefore, the Board’s recent cease and de- 
sist order in the Alaska Airlines case *° may offer an indicative key 
to the present trend in interpretation of 292.1 by the CAB enforcement 
section. In that order, the Board adopted a mathematical formula for at- 
taining irregularity of operations by this Alaskan carrier. Some four ma- 
jor tests by which the operation may be measured were set forth by the 
Board; operations will be other than irregular where there is 


“(1) Operation in excess of a total of eight flights in the same 
direction, or eight round-trip flights, between any two points dur- 
ing any period of four successive weeks; or 


“(2) Operation of a single flight per week between any two 
points in the same direction on the same day of successive weeks; or 


“(3) Operation of a total of three or more flights between any 
two points in the same direction during any period of two succes- 
sive weeks, unless such a period is followed by a break of at least 
one week, during which no flights are operated between such 
points; or 


“(4) Operation so arranged as to result in the observance of 
breaks required by sub-paragraph three above at regularly recur- 
ring intervals...” 41 


It is well to point out, however, that the Board’s order in the Alaska 
case, and the Airline Transport Carriers case were all the result of 
consent orders entered into between the carrier and the Board. Sucha 
consent order is in effect the result of an offer on both sides to compro- 
mise, not too dissimilar from routine out of court settlements. It is rea- 
sonable to assume that such compromises will not be considered 
interpretations in the technical sense. Thus the question of whether or 
not a maximum of eight round-trip flights per month between the same 
two points is now to be considered the maximum permissible number 
of flights under 292.1 is posed for other carriers operating under the reg- 
ulation. Clearly these cease and desist orders which are the result of a 
compromise between the parties in their interpretations of the regula- 
tion are not binding, nor are they recognized as legal precedent. 
Undoubtedly a carrier operating in excess of eight flights per month be- 
tween the same two points on an irregular basis will still be within the 
permissible bounds of 292.1. 


One further element in the Alaska case, for example, seems signifi- 
cant. The Board there adopted a policy whereby, should the carrier 





89 Economic Regulations, Part 292.1, Alaskan Air Carriers, effective February 
1, 1947, revised, Oct. 21, 1947, Regulation Ser. No. 400. Pacific Northern Airlines 
v. Alaska Airlines, 80 F, Supp. 592 (D.C. Alaska, 1948). 

40In the matter of the noncertificated operations of Alaska Airlines, Inc., 
Order Ser. No. E-3134, adopted August 12, 1949. 

41 Supra note 40, at p. 2 of the mimeographed opinion. See also: Cease and 


desist order issued against Airline Transport Carriers, Inc., Order Ser. No. 
E-23338, adopted Sept. 20, 1949. 
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desire to operate at greater frequency because of unusual circumstances 
of time and place it must obtain permission from the Board to so oper- 
ate. This policy appears to have merit for general application to the 
irregular industry. Once the Board sets a maximum number of flights, 
it may still achieve the flexibility desirable for irregular operations by 
allowing the carrier to submit such additional operational plans as it 
may have to the Board for approval or disapproval. The further value 
of the plan as a method of policing the industry seems equally signifi- 
cant and may well prove of value to the Board in adopting a plan for 
individual exemptions under the recent revision of 292.1. 


In summary, it may be said that despite the abundance of words that 
have been employed in attempting to define “irregularity,” the exact 
nature of operations permissible under 292.1 still depends to a large de- 
gree on the particular carrier, its area of operations, and the time when 
such flights are operated. Further, it appears likely that the more 
suitable definition of “irregularity,” both from the. standpoint of the 
operator and the Board, will employ a flexible combination of the 
mathematical formula, permitting a certain maximum number of 
flights in a given period, and the less restrictive generic formula, per- 
mitting more or less than the maximum according to the peculiarities 
of, and fluctuations in, the traffic to be moved at particular times and 
places. Such a definition would, it seems, at once accomplish the prac- 
tical needs of the irregular operators and preserve the spirit of irregular 
operations. In passing upon applications for individual exemptions 
under the present plan, the Board will again be faced with the difficult 
task of defining, with some particularity, the scope of permissible opera- 
tions.*? To arrive at that end will require the adoption of some plan 
whereby the Board will not unduly restrict the operation of the irregu- 
lar carrier, but also be able to police those operations and hold them 
within the scope contemplated in line with higher Board policy for the 
over-all development of air transportation. 


In addition to the actual flight analysis for the determination of reg- 
ularity of operations by a particular carrier, there are other means of 
holding out to the public a regular service which are equally as danger- 
ous, if not so apparent, to the irregular operator as its flight reports. Of 
primary significance in this respect are three factors: the use of the inde- 
pendent ticket agents for sales, the general advertising plans utilized by 
the carriers, and the leasing of aircraft between two irregular carriers 
operating between the same two points. The importance of the first 
two categories is illustrated in recent Board opinions, and the third is 
particularly significant because of the frequency with which such leases 
are utilized. 





42 See for example Economic Regulations, Draft Release No. 33, dated 
December 10, 1948, entitled “Irregular Air Carriers, Amendment and Partial 
Repeal of Irregular Air Carrier Exemption, Notice of Proposed Rule Making.” 
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A. TIcKET AGENTS 


Few, if any, of the irregular carriers have in the past maintained 
their own traffic and sales departments. These functions have been 
handled through the independent ticket agents who represent one or 
more of the irregular air carriers on a commission basis. These agen- 
cies, strategically placed throughout the country, have been the major 
source of traffic for the irregulars, and their practices have long been 
the subject of Board scrutiny.** Direct regulation of these agencies by 
the Board has been impractical, if not illegal. The jurisdictional ques- 
tion presented is indeed perplexing, both by reason of the Board’s own 
statute and the general law pertaining to independent brokers.** 
Further, the Board’s limited staff and resources render additional juris- 
diction undesirable from an administrative standpoint, except where 
such jurisdiction is essential to the proper functioning of the authority 
vested in the Board for the protection of the public interest. Conse- 
quently, there has been no final action by the Board to gain direct juris- 
diction over the ticket agents representing the irregular carriers. The 
Board, however, has given repeated warnings to the carriers themselves 
of the dangers inherent in a multi-carrier-ticket-agent relationship.*® 


The major difficulty involved in such relationships is readily appar- 
ent from an understanding of 292.1. Because the regulation forbids a 
holding out to the public of a regular service, it has been the opinion of 
the Board that this is accomplished indirectly when a ticket agent repre- 
sents a number of irregular air carriers.*® For example, when a pros- 
pective passenger requests from the agent transportation on a particular 
day, the carrier upon which such transportation is requested may not be 
operating — that is, it may be observing one of the periodic breaks re- 
quired under the regulation. Now, if the agent represented only that 
particular carrier, the passenger could not be accommodated, and there 
would be no holding out to the public of a regular, or reasonably regu- 
lar, service. On the other hand, when an agency represents several 
irregular carriers, a passenger, with his consent, may be routed on a 
different carrier which does happen to be operating that day. In this 
way, over a period of time the service offered by the agent tends to be- 
come regular, and the holding out to the public of service on a number 





43 These agencies, although not directly under Board regulation are indirectly 
affected by regulations controlling the carriers they serve. See, for example, the 
Board’s opinion in Standard Airlines, Inc., Noncertificated Operations, Order 
Ser. No. E-2950, decided June 20, 1949. See also, Draft Release E-33, supra 
note 42. The Board has recently circulated through the industry a new proposed 
amendment to 292.1 requiring the carriers to report certain carrier-ticket agent 
transactions. 

44 See sections 1(a) and 408(c) of the Civil Aeronautics Act; sections 203 (a) 
(18) and 311, Motor Carrier Act of 1935, 49 U. S. C. A. 301 et seg. See also: 
United States v. N. E. Rosenblum Truck Lines, 315 U. S. 50, 62 S. Ct. 445, 86 
L. Ed. 676 (1942); I. C. C. v. Chicago Food Mfgrs. Pool Car Group, 39 F. Supp. 
283 (D.C. Ill. 1941) ; Dibble v. Northern Assurance Co., 70 Mich. 1, 37 N. W. 704 
(1898) ; Seamans v. Knapp Stout & Co., 61 N. W. 757, 27 A. L. R. 362. 


45 Supra note 48. 
46 See the general discussion of the ticket agency problem in Draft Release 
No. 33, supra note 42. 
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of irregular carriers, each of whom may be individually operating irreg- 
ularly, accomplishes an over-all regularity of service. 


In the absence of any agreement to so accomplish regularity, the 
Board is faced with some difficulty in maintaining that the individual 
carrier is violating 292.1, and because of the jurisdictional problem 
already mentioned, the Board has been reluctant to act affirmatively 
against the ticket agents. Until early in 1949, there was no specific 
effort made by the Board to regulate ticket agent agreements; but in 
the light of experience, the Board circulated for comment throughout 
the industry a proposed plan of control, whereby, in effect, no ticket 
agent could represent more than one irregular carrier at a time without 
prior Board approval.** ‘This proposal was, however, rejected ulti- 
mately, and there has since been no adoption by the Board of any 
provision controlling these relationships.*® 


There are, nevertheless, numerous indications of the Board’s think- 
ing with regard to the matter of carrier-ticket agent relationships in 
recent decisions under 292.1. Outstanding among these is the Board’s 
opinion in the Standard case,*® decided in May of 1949. There the 
Board made clear its concern over such relationships when their effect 
was to attain, at least for the particular carrier, a regularity in service. 
Basically, Standard argued that the representations made to the public 
by the independent ticket agent could not be attributed to Standard, 
since many of these representations were made against express instruc- 
tions. The Board, however, held Standard liable for such representa- 


tions, saying: 


“... the general importance of the question presented warrants an 
expression of the Board’s views concerning responsibility for the 
action of agents, particularly so-called independent ticket or travel 
agencies. 


“Generally speaking, a principal will be bound by the misrepre- 
sentations of his agent if they are made in the exercise of his 
apparent authority, relate to the matter entrusted to his manage- 
ment or control, and the party dealt with has no knowledge of any 
misrepresentation. In those cases involving ticket agents, the 
courts have held that representations concerning the arrival and 
departure of trains and buses, and other similar information, are 
within the apparent scope of the authority of the agent intrusted 
with the duty of selling tickets, and are binding upon the carrier. 
(Citing cases) .. .5% 





47 Supra, note 46. 

48 No regulation has been adopted to date relating to ticket agents. Such a 
regulation, pertaining largely to reporting requirements by the carriers will be 
forthcoming, according to present Board indications. 

Illustration No. 8 in Interpretation No. 1 to 292.1, supra, note 37, states that 
where two or more carriers agree to utilize a single ticket agent, and the service 
held out by the agent is regular, then the carriers are individually holding out 
a regular service, 

49 Supra, note 43. 


50 Td, at p. 17. 
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“Further, an air carrier properly may be held accountable for 
the acts of its employees and ticket agents, including those not 
actually issuing tickets or exchange orders, on the principle that 
retention of the benefits derived from the unauthorized activities of 
an agent with knowledge of those activities constitutes a ratifica- 
then thereof.” 51 


The language of the opinion seems stronger than the facts warrant 
and possibly goes beyond what the law actually is with regard to inde- 
pendent ticket brokers.®* Nevertheless, it is clear that by course of 
conduct what was originally an independent ticket agent, 1.e., not the 
agent of the carrier in the true legal sense, may become a true agent 
with the accompanying liability on the part of the principal. Ratifica- 
tion by the carrier of acts done beyond the scope of the authority of an 
independent broker may render that broker an agent of the carrier, 
and the carrier thereby becomes liable under general Agency prin- 
ciples. 


This is not new law, for under such circumstances one is no longer 
concerned with an independent contractor, and the Board’s opinion, 
dealing as it does with a situation of true agency, falls into place in 
the general scheme of that law. Other than that, the Board’s opinion 
appears too broad for general application to one actually enjoying the 
status of a true independent ticket broker acting only as a middle man 
between the passenger and the carrier, and not holding out a regular 
service for one particular carrier. 


That the Board itself experienced some doubt as to the propriety 
of its holding is evidenced by the fact that it further bolstered its stand 
on the ticket agent problem, saying: 


“Actually the responsibility of air carriers for actions of their 
agents rests upon a broader foundation than an application of the 
principles of agency applied between private litigants. In those 
situations involving regulatory statutes, the principal is generally 
charged with the responsibility for the acts of its agents and em- 
ployees, even in situations in which there would be no liability for 
damages in a private law suit.” °% 


In other words, the Board takes the position that where a carrier might 
not normally be liable for certain acts of an independent broker, the 
public policy aspects of a regulatory statute may alter status of the par- 
ties and subject the carrier to liability before the regulatory body en- 
forcing a regulation with strong functional dictates. The primary duty 
of administering the Act according to the Congressional mandate and 
the protection of the public interest may make this secondary power of 
control over the ticket agent an essential to the proper functioning of 
the regulatory body. 





51 Jd. at p. 19. 
52 Supra note 44. Brokers, enjoying the status of an Independent Contractor 
are not subject directly to the general law of Agency. 


53 Supra note 438 at p. 19. 
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It is interesting to note, however, that even after this strong dec- 
laration of CAB attitude, it found no ipso facto responsibility on the 
part of the carrier for the acts of his ticket agent; rather, the holding 
rests upon knowledge by the carrier and/or ratification of the unauth- 
orized acts of the ticket agent. Apparently, the language pertaining to 
the public policy aspects and the functional desirability of extending 
the principles of agency to an independent broker situation was dicta 
in the Board’s Opinion. 


The decision in the Standard case is clearly an attempt by the CAB 
to fix liability for acts already done. It does not, however, go to the 
crux of the problem, i.e., to prescribing some plan whereby the basic 
difficulty mentioned before may be remedied, and yet be economically 
feasible for the carriers and within the permissible bounds of Board 
authority. The objection to such relationships is a natural result under 
292.1 of what may be, under proper circumstances, a perfectly legal 
and legitimate practice in the absence of conspiratorial agreements 
among and between the carriers and the ticket agents. This practical 
enforcement difficulty facing the Board will require economic, as well 
as legal, consideration if the irregular industry is to weather an addi- 
tional tightening of controls which may stiffle the primary source of 
its passenger traffic. This is clearly not a case where the end justifies 
any means the Board happens to think expedient. 


On the other hand, action among and by the carriers and agents 
themselves can do much to alleviate this undesirable situation under 
the regulation and render drastic steps by the Board unnecessary. Al- 
ready the example has been set. At least one Large Irregular Carrier, 
which had long utilized the facilities of the travel agent for the pro- 
curement of traffic, has resolved the legal enigma attached to the multi- 
carrier-ticket agent relationship. Air America, Inc., a Large Irregular 
Air Carrier, has announced the execution of an exclusive agency agree- 
ment with two of the travel agents which had heretofore represented 
several irregular carriers. Under this agreement, the travel agents will 
represent only Air America for the sale of transportation to and be- 
tween points served by that carrier on an irregular basis.°* 


Such an indication of willingness, both on the part of the carrier 
and the agents to bring their practices within the spirit of the Board’s 
regulation, is indeed heartening in this oftimes bleak realm of admin- 
istrative control. Action of this nature on the part of the carriers and 
the agents may do much toward resolving many of the difficult and 
perplexing aspects in the enforcement of 292.1. 





54 A contract for exclusive agency arrangement was entered into between Air 
America, Inc., and Airline Reservations, Inc. and Airline Tickets, Inc., on Septem- 
ber 16, 1949, and filed with the Board. 
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B. ADVERTISING 


The Board has found a second method whereby there may be a 
holding out to the public of a regular service. This is the advertising 
plans utilized by the irregular carriers.*® Advertising by the non-sched- 
uled carriers generally evolves from the carrier itself or from a ticket 
agent representing it. Ads placed in telephone directories, newspapers, 
magazines, etc., in the larger cities are common and are read by thou- 
sands of people daily. The effect, of course, is to bring the service to 
the attention of the public generally, and the holding out that results 
must not reflect a regularity of service. No one can condemn a busi- 
ness for advertising; it is certainly an essential feature of business as 
we know it. But the danger to the irregular air carrier through ad- 
vertising is great, and the Board has found that by its advertising 
methods the carrier may be holding out to the public a regular service 
in violation of 292.1.°° 


It would be impossible within the scope of this article to give in 
detail the many words, phrases, slogans, etc., that have been condemned, 
or at least frowned upon, by the Board’s staff in the past as indicating 
a regular service. From all that can be gathered from the opinions 
and statements by the Board and its staff, an advertisement to be 
regarded as proper must show affirmatively and unequivocally that the 
operation is irregular. In other words, unless the ad indicates precisely 
to the contrary, the public will assume from it that the service is 
regular, and there will be consequently an unlawful holding out. The 
use of the words “Irregular Air Carrier” in fine print, buried away in 
fanfare of the ad is apparently not sufficient to rebutt the presumption 
that the service is regular. Distinct type, conspicuously placed to catch 
the more casual glance appears necessary.** 


Interestingly enough, the Board said in the Page case®* that the words 
“by advertisement or otherwise” with reference to the holding out are 
not restrictive terms, but are descriptive of that holding out to the 
public. “This does not necessarily imply,” the Board said, “that the 
advertising must be through newspaper, periodical, pamphlet, or a host 
of other media used in advertising. Rather, the public may just as 
effectively become acquainted with the service through the actions of 





55 Every revision of 292.1 and almost every decision thereunder has stressed 
the importance of advertising as a means of holding out to the public of a regular 
service. See especially, Economic Regulations, Revision to Sec. 292.1, adopted 
April 13, 1949, effective May 20, 1949, Reg. Ser. No. ER-142;Page Airways, supra, 
note 33, Standard Airlines, Inc., Noncertificated Operations, supra, note 43, Trans- 
Marine Airlines, Inc., Investigation of Activities, supra, note 34. Examiner’s Re- 
port in Viking Airliners, Aero-Van Express Corp., and Viking Air Transport Co., 
Non-Certificated Operations, Docket No. 3447. 

56 Supra, note 55. 

57 Nowhere in the Board’s opinion or explanatory statement does it give any . 
direct indication of the type advertising which it considers proper. However, con- 
ferences between the Board’s enforcement section and the representatives of the 
carriers have produced opinions as indicated above, and show the general attitude 
of the enforcement staff with regard to advertising. 


58 Supra, note 33. 
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the carrier in operating regularly or with a reasonable degree of regu- 
larity.”°® In other words, by holding out a regular service by course of 
operating conduct, the sin becomes twofold: it violates the basic defi- 
nition of irregularity contained in the regulation, and makes one 
guilty of advertising a regular service. 


Further indication of what the Board considers improper advertis- 
ing is evident in the opinion in the Standard case.®° The use of circular 
letters not indicating affirmatively an irregular service was thought to 
amount to a holding out of a regular service.*! 


Other pamphlets and brochures were circulated to the carrier’s 
travel agents representing that ‘new direct service is available to major 
cities, and it saves time, provides over-night service and fewer stops.” 
Further, the company on certain of its pamphlets depicted an aircraft 
whose shadow embraced various cities including San Francisco, Los 
Angeles, Chicago, Cleveland, and New York, thus indicating, the staff 
thought, that the carrier held out service to those points. There was 
also received in evidence in the Standard case copies of advertisements 
appearing in the classified sections of the various telephone directories, 
along with business cards, signs, etc., all of which the Board found 
indicated a regular service. It is somewhat doubtful whether any of this 
advertising standing alone indicates a “regular” or “scheduled” service. 
When taken as a whole, however, individual ads that might not be 
faced with this underlying assumption of regularity become such a 
part of a general pattern in the opinion of the CAB Enforcement Divi- 
sion, regardless of the legal basis therefor, that regularity of service, or 
at least a reasonable degree of regularity, is indicated, of the regula- 
tion is thus violated. The Report of the Examiner in the Standard 
case expressed this belief when he said: 

“In consideration of all of the circumstances surrounding the 
representations of respondents’ service to the public, there is but 

one conclusion which the public can draw, and that is the existence 


of a frequent and regular service between specified points. (Italics 
added.)” ® 


III. LEASE AGREEMENTS 


Until recently, few of the Large Irregular Air Carriers owned 
enough of their own equipment to conduct any substantial operations. 
The practice of leasing aircraft, therefore, developed as the primary 





59 Td, at p. 1067. 

60 Standard Airlines, Inc., Noncertificated Operations, supra, note 43 at pp. 
14, 15 of the mimeographed opinion. 

61 These circular letters contained such information as “we maintain flight 
operations from Los Angeles to New York via Albuquerque, Kansas City, Chicago, 
and Cleveland. We can provide almost immediate accommodations for your pa- 
trons desiring East-West travel.” This the Board found indicated a regular serv- 
ice. Such letters also contained other references to “regular service” according to 
the Board’s staff, such as, “regular airline service is, of course, provided,” and “we 
have never cancelled a flight.” 

62 Report of Examiner Walter W. Bryan, Docket No. 3357, served Feb. 17, 
1949, at p. 19. 
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means of obtaining necessary equipment.®* Such lease agreements pre- 
sent great danger to the irregular carrier, particularly those entered into 
between two such carriers operating substantially between the same 
two points. Leases with a non-operating company like California 
Eastern, or with the certificated carriers who have no restriction as to 
regularity, are not objectionable. But the inter-leasing of aircraft be- 
tween two irregular carriers may have the over-all effect of creating a 
regular operation, either for one of the carriers or for the two of them 
taken together. For example, if carrier X operates on an irregular basis 
between New York and Miami, and on the days when carrier X does 
not operate, it leases its aircraft to carrier Y who operates between the 
same two points, there may be achieved that would appear to be, on an 
over-all basis, a regular operation. From the technically legal stand- 
point, however, there does not seem to be any particular objection to 
leasing as such, provided, of course, that the control of the operation 
is entirely in the lessee. 


As to what amount of control or participation on the part of the 
lessor is required to make the operation that of the lessor, and thus, 
incidentally, an additional operation which may render his service 
regular, is certainly an open question. It is common practice in the 
leasing of aircraft by one carrier to another for the lessor to supply 
the crews, maintenance facilities, etc., for the operation of the aircraft 
pursuant to the lease. This seems desirable from the standpoint of 
safety and economics. Such practices, however, as selling tickets bearing 
the name of the lessor on a plane for a flight allegedly operated by the 
lessee would seem to indicate a measure of participation and control be- 
yond that contemplated in the normal lease, and might well, together 
with other supporting circumstances, render the operation that of the 
lessor. 


It is unfortunate that the Board has not seen fit in its recent opin- 
ions, revisions, and interpretations to indicate what it considered to be 
permissible terms in such leases between irregular carriers. As a result 
of this failure to state its position on lease agreements, which inciden- 
tally must be filed with the Board under the requirements of Section 
412 of the Act,** and which have therefore been within the Board’s 
immediate knowledge, the carriers have found themselves without real 
guidance and free to adopt lease arrangements which best suited the 
particular need of the moment. While all such leases are subject to 
Board approval, the Board, insofar as can be ascertained, has failed to so 
approve or disapprove any of these leases; hence the carriers have no ba- 





63 The importance of such a lease plan to the industry in general is evidenced 
by the present financial position of California Eastern Airways, particularly, who 
prior to the inauguration of lease agreements with certain of the non-scheduled 
carriers was a bankrupt corporation. In the recent past, that carrier has derived 
sufficient revenue from the leasing of its aircraft to enable it, without other opera- 
tions, to make substantial payments to all its creditors. See Aviation Week, Sept. 
19, 1949, p. 35. The effect of such lease agreements has been to open a new system 
of profitable transactions for those carriers with idle or excess equipment. 


64 See Section 412(a) and 412(b) of the Act. 
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sis for determining whether or why such leases are proper or improper. 
These leases were generally made without consideration or suspicion 
that the leases might render their operations regular in the eyes of the 
Board. 


Even when the control and direction of the flight is wholly in the 
lessee, the problem of lease agreements is a difficult legal question. 
Leases such as these, although appearing to be legal, and no doubt actu- 
ally legal under normal circumstances, when executed between irregu- 
lar carriers operating between the same two points may bring about or 
suggest a regularity of the service held out to the public similar to that 
resulting from the multi-carrier-ticket-agent relationship. Again, the 
problem is one of practical inadequacy of the regulation, and will in all 
probability require further regulatory measures, unless the carriers are 
themselves able to meet the objection by individual conduct consistent 
with the spirit of the irregular service contemplated under the regula- 
tion. 


IV. 401 (a) VIOLATIONS 


Thus far this analysis has dealt primarily with the scope of opera- 
tions permitted. The question now arises as to the position or status of 
a carrier who conducts operations in excess of that contemplated under 
292.1, who operates a regular or reasonably regular service. By operat- 
ing a regular service, does the carrier merely violate the regulation itself 
and call into play the enforcement machinery set up for such violations, 
or does the carrier go further and violate Section 401 (a) of the Act? If 
the irregular carrier thus violates the Act itself, the Board’s power to act 
against the carrier is increased. Secondly, the certificated carriers gain 
a weapon of their own with which to check the regular operations of 
the erstwhile irregular carrier and protect the rights given those carriers 
under their certificates. For by virtue of Section 1007 (a) of the Act, if 
any person violates any of the Act’s provisions, any party in interest may 
apply to the court for the enforcement of such provision by injunction. 
Thus the scope of enforcement tools for alleged violations of 292.1 is 
enhanced under the interpretation that regular operations place the 
carrier outside the scope of the exemption of 292.1 and a fortiori in vio- 
lation of 401 (a) requiring a certificate for such operations. 

The argument of some of the irregular carriers, that their Letters of 
Registration amount to authority to operate until such Letters are sus- 
pended or revoked, has received attention both from the courts and the 
CAB. In the Standard case, that carrier argued basically that the issu- 
ance to it of a Letter of Registration constituted it an “Irregular Air 
Carrier” to which the exemption specified in 292.1 applied uncondi- 
tionally so long as such Letter was outstanding. Otherwise, Standard 
argued, there could be no real purpose in the various sub-paragraphs of 
292.1 covering the issuance of Letters and proceedings for suspension 
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and revocation thereof.®* Therefore, it contended, its operations were 
wholly immune from Section 401 (a) of the Act to which the exemp- 
tion was expressly applicable. The Board’s answer to this contention 
was indeed set to meet the issue squarely. It said in part: 


“The respondent’s argument wholly misconceives the nature of 

the exemption regulation. Section 292.1 is a definitive regulation 
... It exempts air carriers’ operations from certain requirements 
of the... Act where such operations are irregular in character. If 
a carrier holding a Letter of Registration . . . engages in regular 
operations, that carrier cannot claim the protection of the exemp- 
tion from the statute, since by its own conduct it has placed itself 
beyond the scope of the exemption regulation. It necessarily fol- 
lows that if it then conducts regular operations without holding a 
certificate of public convenience and necessity, it violates Section 
401 of the Act, not having been exempted from the requirements of 
that section.” ° 

Thus it seems certain that carriers operating in violation of 292.1 must 

find themselves equally in violation of 401 (a) of the Act. 


Actions brought by the certificated carriers under 1007 (a) of the 
Act have thus far experienced a varied result before the courts.®’ It is 
the position taken by the Board that a carrier which operates regularly 
would therefore violate Section 401 (a) of the Act, and provide the 
proper basis for an injunction. Courts, however, in some cases have 
evidenced an unwillingness to assume the position of determining in 
the first instance whether or not a carrier has operated beyond the 
scope of the exemption embodied in 292.1. In American Airlines v. 
Standard Airlines,®* the trial judge refused an injunction requested by 
the certificated carrier for the alleged violation of 401 (a) on the ground 
that it was for the Board to determine in the first instance whether the 
operations of the particular carrier were beyond those contemplated by 
the exemption. This view of the matter was further adopted by the 
Ninth Court of Appeals in Trans-Pacific Airlines v. Hawaiian Air- 
lines,®® which reviewed a lower court decision granting the certificated 
carrier an injunction prior to a finding by the Board that the opera- 
tions of the irregular carrier were in violation of 401 (a). Judge Kauf- 
man in the American Airlines case stated his position as follows: 

“T conclude that it was not intended that the courts should in 

the first instance undertake to determine whether or not one who 

holds a Letter of Registration as an Irregular Air Carrier... has 


forfeited the right to operate as such. I can conceive of serious 
chaos and conflict with the Board if the courts were to do so.” 7° 





65 See similar contentions in Nats Air Transportation Service, Enforcement 
Proceeding, Docket No. 3456, decided Feb. 10, 1949, Order Ser. No. E-2457 where 
the Board denied the carrier’s motion to dismiss the proceeding. 

66 Standard Airlines, Inc., Noncertificated Operations, supra, note 44, at p. 21. 

67 See Trans-Pacific Airlines v. Hawaiian Airlines, 174 F. 2(d) 68 (C.A.A. 9, 
1949) reversing 73 F. Supp. 68 (D.C. Hawaii, 1947) ; American Airlines v. Stand- 
ard Airlines, 80 F. Supp. 185 (D.C. N. Y., 1949); Pacific Northern Airlines V. 
Alaska Airlines, 80 F. Supp. 592 (D.C. Alaska, 1948). 

68 Supra, note 67. 
69 Supra, note 67. 
70 Jd. at p. 139. 
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Some courts, on the other hand, have taken the position that it is 
within the province of the court, in the first instance, to determine 
whether or not the operations of an irregular carrier are within the lim- 
itations of 292.2. Judge Diamond in Pacific Northern Airlines v. 
Alaska Airlines said: 


“A carrier is safe within the area of the exemption so long as he 
remains within the external boundary limits of his exemption, as 
within the walls of a protecting fortress; but without those walls, 
401(a) still rules, and its mandate must be obeyed.” *! 

In Civil Aeronautics Board v. Modern Air Transport,’* the CAB it- 
self, prior to the completion of administrative proceedings against the 
carrier, obtained an injunction in the district court against the alleged 
violations by that carrier of Section 401 (a). In such cases where a 
court action is obtained prior to a finding by the Board that the irregu- 
lar carrier has operated in violation of 401 (a) , the CAB is placed in a 
position similar to that of the certificated carriers seeking relief under 
1007 (a) . 

This split in the courts on the question of the propriety of judicial 
determination, in the first instance, of the scope of operations permitted 
under 292.1 emphasizes again the hesitation on the part of the courts to 
assume the duties which Congress intended for the administrative body. 
It seems evident that any consideration of the scope of this exemption 
would require a detailed examination of the economic situation of the 
carrier and of the public policy involved. As Judge Fee said in the 
Trans-Pacific case: 

“The rules or economic regulations of the Board are not static. 
Common observation will suggest that the economic situation of an 
air carrier, or class of air carriers, will be mutable. It is for the 
Board to adjust these relations under the complicated formula of 
the statute. Experience in cases arising under the rules for exemp- 
tions will clarify the needs. The practices developed by the economic 
dynamics will guide the administrative body in the promulgation of 
regulations. Thus the day-by-day happenings will mold the statute 
under administrative guidance into an efficient instrument. This 
very enactment gives ample opportunity for judicial review of the 
actions of the Board if it proceed arbitrarily or capriciously. In 
the nature of things, the jurisdiction of the Board to make such 
determinations must be exclusive.” “8 

As a practical matter, if the courts were to follow the ruling of the 
Court of Appeals, the expedited handling of an enforcement proceed- 
ing by resort to the courts rather than to the oft-time lengthy and bur- 
densome procedure of the Board would be at an end. Whether or not 
it was the intention of the other courts to substitute their interpretation 
of 292.1 for that of the CAB, even with tacit Board approval, is ques- 
tionable; but that result seems to follow their decisions. Under such 
circumstances, the Board and the certificated carriers would be free to 





71 Jd. at p. 608. 
72 80 F. Supp. 185 (D. C. N. Y. 1948). 
73 Supra, note 67, at p. 65. 
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resort openly to the courts for judicial determination of permissible 
operations under 292.1. Considering the problems involved which re- 
quire expert knowledge of a detailed and specialized nature, and which 
call for uniformity of interpretation and constancy in application with 
a view toward an over-all policy, there seems little doubt that these ends 
would not be achieved by the diversity incident to judicial interpreta- 
tion in the first instance. More properly the statute should be consid- 
ered as one committing not only primary but likewise exclusive 
jurisdiction to the administrative agency making the exhaustion of the 
administrative remedy mandatory."* 


V. THE APPLICABILITY OF SECTION 401 (I) - 


Although the Irregular Air Carriers have been operating pursuant 
to exemption authority since 1938, little or no attention has been di- 
rected to their responsibilities under Section 401 (1). The Civil Aero- 
nautics Act has within it a proviso limiting the exemption power of the 
Board with regard to the hours and pay for pilots. Section 416 (b) (2) 
states that the Board shall not exempt any carrier from any provision of 
Subsection (l) of Section 401 of the Act, with certain exceptions. Sec- 
tion 401 (1) , on the other hand, states that every air carrier shall main- 
tain rates of compensation, maximum hours, and other work conditions 
and relations of all of its pilots and co-pilots who are engaged in inter- 
state air transportation within the continental United States so as to 
conform with decision number 83 made by the National Labor Board 
on May 10, 1944, notwithstanding any limitation contained therein as 
to the period of that decision’s effectiveness. 





By virtue of Section 416 (b) (2) , exemptions from the provisions of 
401 (1) may only be given to an air carrier not engaged in scheduled 
air transportation and secondly to the extent that the operations of the 
carrier are conducted during daylight hours. 


It is clear from a review of the history of 292.1 that the Board has 
never exempted the irregular air carriers from the requirements of Sec- 
tion 401 (1). Neither the blanket exemption, which was given with- 
out hearing, nor the exemptions granted on an individual basis are to 
be found among the Board’s orders, revisions, and interpretations 
exempting the irregulars from 401 (1). It must follow then that the 
irregular carriers are required to maintain pilot wage and hour stand- 
ards consistent with the requirements of decision 83.7° Failure by a 





74 Ibid. 

75 Such an exemption, however, may only be given after notice and hearing 
and must be based upon the limited extent of, or unusual circumstances affecting 
the operations of the air carrier upon which the enforcement of such paragraphs 
would be an undue burden, and which would obstruct its development or prevent 
it from beginning or continuing operations, and further that such an exemption 
would not adversely affect the public interest. 
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carrier to comply with the requirements of decision 83 constitutes a vio- 
lation of the Act from which these carriers have not been exempted."® 


Few, if any, of the irregular carriers have negotiated contracts with 
either the Airline Pilots Association or any other group representing 
the pilots. In the absence of such a collective bargaining agreement it 
appears that decision 83, although now largely superseded in the certifi- 
cated air carrier group by such collective bargaining contracts, must 
control the hours and wages of pilots serving the non-certificated car- 
riers. Although no formal action has been taken by the Board, and 
none is contemplated at the present time, the dangers to the irregular 
air carriers from complaints instituted by the pilots are great since no 
exemption from the requirements of decision 83 has been given by the 
Board to these carriers, and individual employment contracts with the 
pilots must conform to the requirements of decision 83 as originally 
adopted by the National Labor Board. 


VI. TARIFF PROVISIONS 


For some time now the irregular air carriers have been required to 
comply with the tariff provisions of the Act, specifically Section 403; 





76 Decision 83 fixed a maximum of 85 hours per month for air pilots. This 
maximum limitation of 85 hours flight time per month has been adhered to in 
the collective agreements between the Airline Pilots Association and the airline 
companies, and no statutory change has been made lowering the maximum hours. 
Decision 83 made no limitation on monthly mileages, but on the contrary stated 
that experience has not crystallized sufficient to put a maximum on the monthly 
mileage of air pilots. Further, decision 83 set the rate of base pay at $1,600 a year 
with an increase of $200 for each year of service up to a maximum of $3,000. 
Airline pilots must be paid the base rate plus an hourly rate of $4.00, $4.20, $4.40, 
$4.60, $4.80, and $5.00 for day flying and $6.00, $6.30, $6.60, $6.90, $7.20, and $7.50 
for night flying at hourly speeds of under 125 miles, 130 miles, 140 miles, 155 
miles, 175 miles, and 200 miles, or more miles respectively. In addition the 
monthly mileage of under 10,000, 10,000 to 11,999 miles, and 12,000 miles, and 
more respectively, the pilot must be paid 2 cents, 1% cents, and 1 cent a mile for 
all miles per hour flown at the hourly speed of more than 100 miles. 

The history of interpretation of decision 83 has largely been restricted to 
negotiations between the pilots, their representatives on the one hand and the 
airline companies on the other, in collective bargaining contracts. Some aid to 
interpretation may, however, be obtained from the “Report to the President by 
the Emergency Board” created May 7, 1946, pursuant to Section 10 of the Rail- 
way Labor Act to investigate unadjusted disputes concerning rates of pay and 
working rules between Transcontinental and Western Air, Inc., and others, and 
the Airline Pilots Association, issued at Washington July 8, 1946. According 
to that report: 

The base pay for an 8-hour man at present is $250 per month. The pilot 
receives that much whether he flies or not; it is a guaranteed minimum. 
When he flies a pilot receives hourly pay ranging from $4.00 per hour for 
day flying at speeds less than 125 miles per hour, up to $5.00 per hour for 
speeds at 200 miles or over per hour. Night flying is compensated at a rate 
50 per cent higher in each classification. Mileage pay is allowed at 2, 1%, 
and 1 cent per mile for that part of monthly mileages flown at more than 100 
miles per hour, (One cent per mile when the monthly mileage is 12,000 or 
more; 1% cents when the monthly mileage is between 10,000 and 12,000 miles; 
and 2 cents when it is less than 10,000 miles.) 

Example: If a total mileage flown in 85 hours at 160 miles per hour is 
18,600 miles, then that portion flown at more than 100 miles per hour 
(18,600 minus 8,500) would be 5,100 miles, which at one cent per mile would 
be $51 for the month. 

See also: Report to the President by the Emergency Board, created May 7, 
1946, pursuant to Section 10 of the Railway Labor Act, issued at Washington, 
D. C., July 8, 1946, at p. 16. 
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and further with Section 404 (a) in so far as that section would require 
the carriers to provide safe service, equipment, and facilities in connec- 
tion with interstate and overseas air transportation, and to establish, 
observe, and enforce just and reasonable individual rates, fares, and 
charges, and just and reasonable classifications, rules, and regulations, 
and practices relating to such air transportation. These requirements 
have been the basis of repeated violations by the carriers generally.” 
Some of the irregular carriers failed to file any tariffs at all before 
commencing operations. Numerous instances have been presented 
where transportation was sold at a greater or lesser fare than that 
stated in the established tariff, thus violating Section 403 of the Act.** 


Other major difficulties have been encountered by the irregular 
operator in the operating of so-called “charter” flights.*® The concept 
of “charter’’ flights, of course, is an ever-narrowing one in the general 
field of transportation. The law is yet unsettled on the subject, but it 
clearly contemplates an operation conducted pursuant to an arrange- 
ment whereby exclusive occupancy of the entire vehicle is granted to a 
single individual or group, and, further, that such services must not be 
held out to the general public or a sufficient segment thereof. Unless 
these tests are met, the operation is that of a common carrier within the 
general meaning of the term.*® Through active solicitation of ‘“char- 
ter” flights by advertising material distributed to the general public, by 
circular letters to travel agencies or to groups holding conventions or to 
other similar groups, or by personal solicitation of various firms, insti- 
tutions, etc., the so-called “charter” services may become common car- 
rier operations requiring established tariffs.§1 It is a well-known rule 
that a carrier transporting under its own direct control and responsibil- 
ity traffic which is solicited from the general public by travel agents, 
freight forwarders, etc., is thereby engaged in common carriage and can- 
not be classified under a so-called “charter” operation. 


A further source of violation may result from the operation of “‘con- 
tract” flights which are carried over established routes without impos- 
ing any obligation upon the other party to tender any specified number 





77 See particularly, Standard Airlines, Inc., Nonscheduled Operations, supra, 
note 43; Virgin Islands Air Service, Inc., supra, note 41; many such violations 
have been brought to the carrier’s attention by letters from the enforcement 
section, and have been rectified without a formal proceeding. 

78 Supra, note 77. 

79 Tbid. Report of Examiners in Investigation of Seaboard and Western and 
Western Airlines, Inc., Docket No. 3346 and Transocean Air Lines, Enforcement 
Proceeding, Docket No. 3244. 

80 See e.g., Terminal Taxicab Co. v. Kutz, 241 U. S. 252, 36 S. Ct. 583, 60 
L. Ed. 984 (1916); Fordham Bus Corp. v. United States, 41 F. Supp. 712 (S. D. 
N. Y., 1941); Alaska Air Transport v. Alaska Airplane Charter Co., 72 F. Supp. 
609 (Alaska, 1947); Cushing v. White, 172 P. 229 (Wash. 1918). 

81 See e. g.. Tanner Motor Livery, Common Carrier Application, 32 M. C. C. 
887 (1942); Lieduback, Common Carrier Application, 41 M. C. C. 595 (1942); 
U-Drive-It Co. of Pa., Common Carrier Application, 23 M. C. C. 799 (1940); 
Peters, Common Carrier Application, 23 M. C. C. 611 (1940); Joseph Newman, 
Common Carrier Application, 17 M. C. C. 101 (1939); Barrows, Common Carrier 
Application, 19 M. C. C. 179 (1939); Blue & Grey Sight Seeing Tours, Common 
Carrier Application, 8 M. C. C. 124 (19388). 
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of passengers. Such operations have been found to constitute common 
carriage and to be subject to the Board’s jurisdiction.*? Accordingly 
the carrier is required to file tariffs with the Board for such operations. 
Whether a further filing of a charter tariff, as such, is required under 
the Act remains undecided officially, although the Board has so indi- 
cated in an unofficial manner, and is presently contemplating the prom- 
ulgation of rules governing charter flights. The Board has indicated 
that such a tariff, at least on a mileage basis, must be filed by the certifi- 
cated carriers. If this be true with respect to the irregulars then these 
tariffs, along with the regular-fare passenger tariffs required to be filed, 
must constitute for the carrier the absolute price basis for ticket sales. 
Discounts and reductions amounting to rebates or increases affecting 
and altering the amount of the tariff established and filed with the 
Board constitute a violation of the Act, for which fines are levyable.** 
Even the proffer of a discount unaccompanied by the actual granting 
thereof may constitute a deceptive practice, according to one enforce- 
ment attorney, in air transportation within the meaning of Section 
411 of the Act.** 


It is scarcely within the scope of this article to enumerate in detail 
the technical tariff violations which may be involved in interline ticket- 
ing by a group of irregular carriers having on file with the Board indi- 
vidual tariffs with varying fares to and between the same points. It 
may be said generally, however, that each carrier, in the absence of fil- 
ing with the CAB their interline ticket agreement, is required to adhere 
strictly to its own established tariffs on file with the Board. Where such 
interline agreements for apportioning traffic and fares do exist, those 
agreements must be filed with the CAB under Section 412 of the Act. 


VII. THE NATuRE OF A LETTER OF REGISTRATION 


No little comment is heard with regard to the legal status of the Let- 
ter of Registration issued by the Board pursuant to 292.1 to the Irregu- 
lar Carrier. Such Letters have been the subject of legal controversy, 
both in Board procedure in enforcing 292.1 and in amending and revis- 





82 Ibid. 

83 Section 902(d) of the Civil Aeronautics Act reads: Any air carrier or 
foreign air carrier, or any officer, agent, employee, or representative thereof, who 
shall, knowingly and willfully, offer, grant, or give, or cause to be offered, granted, 
or given, any rebate or other concession in violation of the provisions of this Act, 
or who, by any device or means, shall knowingly and willfully, assist, or shall 
willingly suffer or permit any person to obtain transportation or services subject 
to this Act at less than the rates, fares, or charges lawfully in effect, shall be 
deemed guilty of a misdemeanor and, upon conviction thereof, shall be subject for 
each offense to a fine of not less than $100 and not more than $5,000. 

84 See Proposed Findings and Conclusions, Brief of Enforcement Attorneys 
to the Examiner, Docket No. 3357. The solicitation of traffic and sale of tickets 
is an integral part of transportation. See e.g., McCall v. California, 136 U. S. 104, 
10 S. Ct. 881, 34 L. Ed. 391 (1890); Di Santa v. Pennsylvania, 273 U. S. 34, 47 
S. Ct. 237, 71 L. Ed. 524 (1927). Cf. United States Lines v. C. A. B., 165 F. 2(d) 
849 (C. C. A. 2, 1948). 
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ing the exemption.*° Whether such a Letter is a license, a permit, a 
privilege, or some other vague form of operating authority, or whether 
it is in no sense an authority per se, presents a legal question of some 
import to the holder thereof, and to the Board. 

There seems little doubt that the Board takes the narrowest possible 
view of the status of such a Letter; whether that view is believed to be 
legally sound or more a matter of administrative convenience is open to 
question. Basically the CAB has said that a Letter of Registration 
amounts to nothing more than “evidence of registration under 292.1” 
and is not, in and of itself, an operating authority conferring anything 
in the nature of a vested right to continued existence.*® The courts 
have, however, evidenced a belief that a Letter of Registration amounts 
to more than mere “evidence of registration,” and that it confers upon 
its holder certain rights and privileges found incident to licenses gener- 
ally. For example, in the Standard appeal, the court held that the 
Board could not suspend a Letter of Registration without at least giv- 
ing the holder thereof opportunity to present oral argument before the 
Board.®*? This holding alone, apparently based as much upon constitu- 
tional as upon statutory grounds, gives far greater weight to the Letter 
of Registration than that given it previously by the Board. 

Moreover, relying upon principles of general license, such a Letter 
of Registration would certainly appear to qualify as operating authority 
amounting to a license.*® Section 2(e) of the Administrative Proce- 
dure Act defines “License” as “the whole or part of any agency permit, 
certificate, approval, registration, charter, membership, statutory ex- 
emption, or other form of permission.” *® This alone would appear to 
settle the basic question and bring the Letter of Registration within the 
ambit of the ordinary license. What procedures are thereby necessi- 
tated in dealing with carriers operating under that license raise proce- 
dural and Constitutional questions beyond the scope of this work. 
Nevertheless, it does seem fair to say that in suspending, revoking, or 
revising the authority held pursuant to 292.1 and the Letter of Regis- 
tration, the Board will be required to adhere to those procedural and 
Constitutional safeguards usually found necessary in license cases, and 
failure to so adhere may well bring reversals from the courts of re- 
view.°° 


’ 





85 The Board has variously referred to such a Letter of Registration as “a 
form of operating authority,” a “mere evidence of registration,” “a privilege,” ete. 
See e.g., Investigation of Nonscheduled Air Services, supra, note 5; Economic 
Regulations, Revision to 292.1 adopted April 18, 1949, effective May 20, 1949, 
Regulation Ser. No. E-142; Nats Air Transportation Service, Enforcement Pro- 
a supra, note 65; Standard Airlines, Inc., Noncertificated Operations, supra, 
no ; 

86 Ibid. 

87 Standard Airlines v. C. A. B. (No. 9978, C.A.D.C., decided May 3, 1949). 

88 For an interesting analysis of the analogous problems incident to certificate 
revocation see “The Revocation of an Airline Certificate of Public Convenience 
and Necessity,” by Oswald Ryan, 15 J. Am L. & Com. (1948). 

89 60 Stat. 237, 5 U.S.C. 1001, 1009. See also, Attorney General Manual on 
the Administrative Procedure Act, 1947, pp. 9-16. 

99 Supra, note 87. See also: WJR, The Goodwill Station v. F. C. C., 174 F. 
2(d) 226 (C. A. D. C., 1948) rev’d, 8837 U.S. 265 (1949); Philadelphia Co. Vv. 
S. E. C., 175 F. 2(d) 808 (C. A. D. C., 1948). 
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VIII. SUSPENSION AND REVOCATION ®! 


Subsection (d) (4) of 292.1 states that the Board shall have the 
power to suspend Letters of Registration whenever such action is re- 
quired in the public interest. The test of the Board’s power under this 
subsection came in the case of Standard Airlines whose Letter of Regis- 
tration the Board suspended without hearing or oral argument.®? This 
suspension action was appealed by Standard, with the Board’s order 
stayed and later reversed and remanded by the Circuit Court of Appeals 
for the District of Columbia.** As pointed out above, procedural and 
Constitutional requirements were held to require the Board to give 
Standard some opportunity to defend its cause by oral argument at 
least, and the Board’s summary suspension power was thus eliminated 
by the court. That decision, now under reconsideration by the court,®* 
if allowed to stand, will require the Board to read into Subsection (d) 
(4) the right of the carrier to present its case orally to the Board before 
suspension, and the real teeth will be gone from this suspension provi- 
sion. Until a decision is reached in the reconsideration of the Standard 
appeal, the summary suspension power is held in abeyance. 


The power to revoke a Letter of Registration set up in Subsection 
(d) (5) of 292.1 seems more in line with the general provisions of the 
Civil Aeronautics Act in that it provides for notice and hearing and for 
revocation only when the violations alleged are proved to have been 
actually committed, knowingly and wilfully. ‘This section was invoked 
by the Board for the first time in the Standard case, and the CAB there 
set forth clearly what it regarded as “knowing” and “wilfull” violation. 
These words, which are often the key to statutory interpretation, have 
been repeatedly defined by the courts in an ever-broadening scope of 
definition.*® More recently the Supreme Court has held that “know- 
ingly” means with “knowledge of the facts,” and “wilfully” may de- 
scribe that “attitude of a person who, having a free will of choice, either 
intentionally disregards the statute or is plainly indifferent to its 
requirements.” °° 





91 Numerous carriers have had their Letter of Registration automatically sus- 
pended for non-operation, failure to file reports, etc. See for example, Noncertifi- 
cated Irregular Air Carriers, Order Suspending Letter of Registration, Order Ser. 
No. E-848, adopted Oct. 2, 1947, where some 65 such suspensions were ordered. 

92 See Board’s Order Nos. E-1606, adopted May 20, 1948, and E-1840, adopted 
August 4, 1948, suspending respectively the Letters of Registration of Trans- 
Atlantic Airways and Standard Airlines. 

93 Standard Airlines, Inc. v. C. A. B., supra, note 87. 

84 The Board, after the reversal of the WJR case, petitioned the court for 
reconsideration of its decision in the Standard case. 

95 United States v. Illinois Central Railroad Co., 303 U.S. 239, 58 S. Ct. 533, 
82 L. Ed. 773 (1989) where the court was of the opinion that where knowledge of 
the facts was present, an omission due to mere indifference, inadvertence, or negli- 
gence of employees was “knowingly and willfully” committed. See also: Arrow 
Distilleries v. Alexander, 109 F. 2(d) 397 (C.C.A. 7, 1940); Kempe v. United 
States, 151 F. 2(d) 686 (C.C.A. 8, 1945); United States v. Perplies, 165 F. 2(d) 
874 (C.C.A. 7, 1948). 

26 United States v. Illinois Central Railroad Co., supra, note 81, at p. 242, 243. 
See also: Benkley Mining Co. of Missouri v. Wheeler, 183 F. 2(d) 863 (C.C.A. 8, 
1948); United States v. Motor Freight Express, 60 F. Supp. 288 (D. C. N. J. 
1945) ; Cf. Dept. of Public Services v. Utley, 52 P. U. R. 485, 487 (Wash. Dept. of 
Public Service, 1944). 
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In the Standard case, the Board found that in view of having re- 
ceived all the Board’s regulations, interpretations, explanatory state- 
ments, etc., and yet having conducted operations wholly beyond the 
scope of the regulation, it had thereby rendered its conduct knowing 
and wilfull. Standard, on the other hand, claimed that the Board had 
knowledge of its operations before it issued Standard’s Letter of Regis- 
tration, and that the Board had thereby approved such operations. 
The Board, of course, rejected this claim, and held that it was clear that 
Standard’s Letter was neither an adjudication, a finding, nor an admis- 
sion that the holder’s operations were within the scope of 292.1. 


It is evident from the foregoing that the conception of “knowing” 
and ‘‘wilfull” violations of the Act is a flexible measure, far less rigid 
than any test of criminal intent or blissful ignorance. This broadening 
of terms is, of course, not peculiar with the Board, for the courts 
have strongly evidenced their agreement with such a holding under 
statutes employing the same general terminology. The recent Hughes 
case,®* among others, shows some indication that the burden is on the 
carrier to ascertain his rights and duties under the law, and failure to 
do so, if possible, may render its acts knowing and wilfull.°® 


While such a view is probably consistent with the law as it stands to- 
day, the “knowing” and “‘wilfull’’ tests set forth in the statute and de- 
fined by the cases ought not be applied indifferently and recklessly in a 
field of administrative regulation in which the bounds of legality are 
loosely defined and in which the twilight zone of permissible conduct 
contracts and expands with experience and providence. The regula- 
tion of irregular carriers, while carried on pursuant to rules adopted 
and promulgated by the Board, has nevertheless advanced in a large 
measure upon a lex non scripta basis, which may or may not have been 
within the realm of the “knowable” with respect to a particular carrier. 
The practical rectitude of the decision in a particular case may seem 
appropriate enough on the factual surface, but the more subtle test of 
propriety in revocation may come in determining whether the charge 
levied against the carriers was a “knowable”’ offence at the time of the 
allegedly unlawful conduct.®® Certainly the Standard case cannot be 
taken as the model; the character of the violations therein were such as 
to remove any serious doubt as to the good faith of the carrier. In less 
flagrant cases, the Board will do well to weigh carefully the nature of its 
position on particular matters that have not heretofore been clarified 
either by decision or by interpretation, and which have been evidenced 
at most by an attitude, sometimes knowable, sometimes not, on the part 
of the CAB and its staff. 

97 Hughes Vv. SEC, 174 F. 2(d) 969 (C. A. D. C., 1949). 

98 Dennis v. United States, 171 F. 2(d) 969 (C. A. D. C., 1949). But com- 
re 5 United States v. Murdock, 290 U.S. 389, 349, 54 S. Ct. 223, 78 L. Ed. 381 
99 For an excellent analysis of the problem of “knowing” and “wilfull” viola- 
tions of the Act, see Report of Examiner Warren Baker in Transocean Air Lines, 


Enforcement Proceeding, Docket No. 3244. See also: Report of Examiner Herbert 
Bryan in Investigation of Seaboard and Western Airlines, Docket No. 3346. 
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One further element of importance insofar as the enforcement pro- 
ceedings incident to 292.1 are concerned is that of the carrier’s ability 
to enter into a consent decree, and thus avoid suspension and/or revoca- 
tion. This very equitable procedure has long been in use in some 
administrative circles and has more recently become a part of the posi- 
tive law framework within which the administrative process must oper- 
ate. By virtue of Section 9(b) of the Administrative Procedure Act,? 
a license may not be revoked except upon notice to the licensee and 
opportunity given for him to comply with the lawful requirements of 
the Agency. Moreover, Section 5(b) of that Act requires that the 
Agency shall afford all interested parties opportunity for the submission 
and consideration of facts, argument, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, and the public 
interest permit.1°' In the Standard case, the carrier maintained that 
the CAB could not properly revoke its Letter of Registration in view of 
the fact that circumstances which would warrant revocation were not 
called to Standard’s attention in writing prior to the institution of the 
proceeding as required by Section 9(b) of the Administrative Proce- 
dure Act.'° 


The Board in the Standard case, however, held that the provisions 
of Section 9 (b) of the Administrative Procedure Act, requiring written 
notice and opportunity to achieve compliance prior to the institution of 
revocation and suspension proceedings by their expressed terms, are 
inapplicable to a case where the violations are wilful.'°* It is interest- 
ing to note that the Board in its opinion chose to rest its denial of 
Standard’s motion for dismissal on the ground that under the Adminis- 
trative Procedure Act the agency is not required to accept a consent set- 
tlement when it believes that such action does not insure compliance 
with the law. The enforcement attorney in his proposed findings and 
conclusions to the Examiners had insisted that Section 9(b) of the 
Administrative Procedure Act had no application to temporary permits 
or temporary licenses. He further contended that a Letter of Registra- 
tion issued pursuant to 292.1 amounted to a temporary license or evi- 
dence of registration with the Board authorizing the carrier to engage 
in air transportation to a limited extent. Had this position been 
adopted by the Board in its opinion in the Standard case, Section 9 (b) 
of the Administrative Procedure Act would have been lost to the 
irregular carriers in their enforcement proceedings. However, since 
the Board did not decide against the applicability of Section 9(b) in 
cases involving Letters of Registration, because of the alleged tem- 
porary nature of the license, that section will continue to aid the 





100 See Attorney General’s Manual of the Administrative Procedure Act, 
1947, pp. 89-92. 

101 Jd. at pp. 40-60. 

102 See pleadings filed by Standard Airlines, Docket No. 3357. Inve Shannon & 
ee, Packers & Stockyards, Docket No. 1779, Dept. of Agriculture, Oct. 21, 

103 Standard Airlines, Inc., Noncertificated Operations, supra, note 43, at pp. 
34-35 of the mimeographed opinion. 
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irregular carriers in allowing them opportunity to comply before pro- 
ceedings are begun.’ 


The Board’s final opinion held that this case embraces concurrent 
and alternative remedies — that is, the issuance of a cease and desist or- 
der and the revocation of a Letter of Registration — in that the selec- 
tion of one or the other rests with the CAB’s discretion.’ Since 
Standard did not accompany its offer of settlement with the surrender 
of its Letter of Registration, its contention that the case could not pro- 
ceed was without merit. If the proceeding had been limited to the sin- 
gle issue, e.g., whether a cease and desist order should issue, then 
certainly Standard could have contended with some justification that, 
having consented to the very action contemplated by the proceeding, 
the Board ought to accept its offer and discontinue further proceedings. 
In effect, the attitude of the CAB from all the surrounding circum- 
stances was that nothing short of revocation would result in terminating 
what it considered a gross violation of the law. This was made appar- 
ent when the Board said: 


“Respondent by its bold, flagrant, and persistent disregard of 
the Civil Aeronautics Authority, is in no position to plead for a les- 
ser penalty ... Failure to revoke its Letter of Registration and to 
apply all sanctions available for the prevention of further violations 
by it would make a mockery of the law, the enforcement of which 
has been entrusted to us by the Congress.” 196 


IX. CONCLUSION 


From the foregoing review of the history and development of 292.1 
and of the decisions thereunder, it is evident that the legal status of the 
irregular air carrier is fast crystalizing in an ever-narrowing scope of 
definition and interpretation, at least in the sense that it means less 
operationally today than it did five years ago. Until the Spring of 1949, 
the process had indeed been slow; but with the adoption of that revi- 
sion, it took what appeared to be a new path that would bring the 
entire matter to a speedy and effective termination. Moreover, the sig- 
nificance of case development of the law seemed virtually at an end, to 
be substituted for by a new procedure requiring each carrier to come 
before the Board, present its criteria for a true irregular operation, and 
be approved or denied on its merits. 


Of course, economic factors such as diversion, rate structures, and 
the general development of an over-all air transportation system, en- 
tered into the Board’s decision to terminate the blanket exemption that 
had existed for the large irregular carriers. But the results that have 
followed since the adoption of that revision have scarcely reached the 





104 Supra, note 84, at pp. 4-10. 

105 Cf, Phelps Dodge Corp. v. NLRB, 318 U.S. 177, 61 S. Ct. 845, 85 L. Ed. 
1271 (1941) ; In re Standard Gas & Electric Co., 151 F. 2(d) 326 (C.C.A. 3, 1945) 
cert. den. 327 U.S. 796, 66 S. Ct. 815, 90 L. Ed. 1022 (1946). 

106 Standard Airlines, Inc. Nonscheduled Operations, supra, note 44, at p. 37 
of the mimeographed opinion. 
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adverse proportions that the more ardent supporters of the irregular 
carrier concept had feared. The cries of ‘“‘death sentence’ have sub- 
stantially subsided, and the process of molding an exemption properly 
adapted to the needs of the time is now under way. 


That the public interest, as evidenced by need and desirability, re- 
quires the service authorized under 292.1 appears settled. As the 
Board said in the adoption of the recent revision of 292.1: 

“The desirability of terminating the blanket exemption author- 
ity does not mean that there is not some need for the use of large 
aircraft in irregular air service, or that some of the Large Irregu- 

lar Carriers had not been meeting such need under the present reg- 

ulation. We believe, on the contrary, that definite need exists for 

the use of such aircraft under the proper circumstances.” 197 

Precisely what those ‘‘proper circumstances” were the Board failed 
to spell out; but it may be assumed that the Board had in mind, for 
example, the use of large aircraft by irregular carriers to supplement 
the existing service of the certificated carriers, where and under such 
circumstances as the existing services of those carriers are not adequate 
to meet the public need, provided, of course, such supplementary serv- 
ice remains irregular. This situation may very likely be found on a 
north-south, New York-Miami operation during the peak winter 
months, or during the peak traffic periods in an east-west, New York- 
California operation. This is by no means exhaustive: the need for 
the operation of large aircraft on an irregular basis is largely a matter 
of circumstance with a view to time, place, transportation facilities, and 
transportation demands. 


It may be re-emphasized, moreover, that the Board did not revoke 
summarily the operating authority enjoyed by the large irregular car- 
riers under the prior 292.1 regulation. ‘The temporary extension of 
authority given by the CAB under the recent revision of 292.1 termi- 
nated at midnight on June 20, 1949, unless the carrier had before that 
time filed with the Board an application for individual exemption from 
Title IV of the Act extending to all or part of the air transportation 
which such carrier was authorized to perform as of June 19, 1949, pur- 
suant to 292.1. Substantially all the large irregular air carriers so ap- 
plied and continue to operate under much the same regulation that 
existed prior to that date. Thus they may continue to operate until the 
Board has acted on their applications for individual exemption. 


The significance of the legal problems discussed herein remains 
practical under the new 292.1, and will continue to be so for some time. 
Unless the CAB defines with greater particularity the conditions and 
limitations incident to the irregular operating authority to be conferred 
under individual exemption, the legal status of the irregular carrier 
will continue to be propounded on a case-to-case basis, using as prece- 
dent the decisions and interpretations of 292.1 as it existed prior to 
May 20, 1949. 


107 Supra, note 24. 
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The yardsticks to be used by the Board in the consideration of 
applications for individual exemption were set down in the recent revi- 
sion of 292.1. It is now incumbent upon the individual carrier seeking 
authority pursuant to 292.1 to demonstrate (a) that a need for irregu- 
lar air service exists, and (b) to define the scope of the authority sought 
with particularity. The applications received by the Board as a conse- 
quence of these requirements indicated some confusion on the part of 
the carriers with respect to what type of operations might be properly 
applied for under the new regulation. Applications ranging from a re- 
quest for eighteen round trips per month between the same two points 
to those requesting permission in a general way to operate on an “‘irreg- 
ular basis” were received by the Board. To date no action has been 
taken affecting any of these applications. 


The original desirability of prompt and expeditious handling of 
such applications has been frustrated by the inability of the CAB to 
solve the dilemma of irregular operating authority. Until the Board 
does so act and resolve the legal and economic aspects of this dilemma, a 
substantial number of irregular air carriers continue to operate under 
the authority vested by the earlier regulation, and the administrative 
difficulties incident to the proper enforcement of the conditions and 
limitations thereunder will continue to plague the Board and its staff, 
and the carriers. 


One other solution seems possible, and that is that the CAB will be 
able to resolve many of the problems of operating under 292.1 by the 
certification process. The anticipation of a certificate is, of course, the 
piece de resistance for the ambitious Large Irregular Carrier. If the 
Board finds that the public convenience and necessity require the estab- 
lishment of air coach service, at least on a temporary and experimental 
basis, and certificates one or more of the large irregular carriers for such 
an operation, some of the pressure and difficulty which has arisen under 
the regulation of irregular carriers will be eliminated. If, however, the 
Board finds that the public convenience and necessity does not call for 
the establishment of air coach service, or finds that the service can best 
be rendered by the presently certificated carriers, the legal and eco- 
nomic problems present under 292.1, as well as the task of definition, 
will continue with the large irregular carriers facing the same opera- 
tional handicaps. These carriers will continue to find it well nigh 
impossible to maintain an operation which is at once economic and le- 
gally feasible.'°* 





108 For an excellent and detailed analysis, pro and con of the entire subject of 
Irregular Air Carrier Regulation and the related subject of the feasibility of cer- 
tificated coach operations now being conducted chiefly by non-scheduled operators, 
see Airline Industry Investigation, Hearings before the Committee on Interstate 
and Foreign Commerce, United States Senate, 81st Congress, 1st Session, April 
and May 1949, particularly statements by James Fischgrund, pp. 260, 823; James 
M. Landis, pp. 211, 295; Joseph J. O’Connell, Jr., Chairman, CAB, pp. 249, 494; 
C. R. Smith, p. 741. 











INTERNATIONAL 
Department Editor: Joan H. Stacy* 
INTERNATIONAL CIVIL AVIATION ORGANIZATION (ICAO) 


HE ICAO Council devoted the greater part of the first few meetings 

of its eighth session to organizational and administrative matters and 
thus cleared the way for work on aviation problems on which it must report 
to the 1950 Assembly. The representative of Argentina, at the first meeting 
of the session on September 6, announced that his Government found it 
necessary to withdraw its invitation to the Organization to hold its 1950 
Assembly in Buenos Aires. It was therefore necessary for the Council to 
consider a new site. The decision was reached on October 4 that the Fourth 
Assembly could be held at headquarters in Montreal in June 1950. 


The following officers of the Council were elected for the 1949-50 term: 


First Vice-President—Lt. Col. J. Verhaegen (Belgium) ; 

Second Vice President—Dr. K. N. E. Bradfield (Australia) ; 

Third Vice-President—Cmdr. D. Arturo Francisco Grassi (Argentina) ; 

Chairman of Air Transport Committee—Brigadier C. S. Booth (Canada) ; 

Chairman of the Committee on Joint Support of Air Navigation Services 
—Rear Admiral Paul A. Smith (United States). 


The Third Assembly had recommended a general reduction of $60,000 
in the provision for meetings in the Organization’s 1950 budget. Conse- 
quently, the Council, assisted by its Air Navigation Commission and Air 
Transport and Joint Support Committees, had to review very carefully 
the need for holding various regional, divisional, joint support and special 
meetings in 1950 and to consider ways in which economies might be made 
in conducting these meetings without sacrificing efficiency. A tentative 
decision was reached by the Council to omit the area meeting on facilitation 
of air transport and the joint support meeting from ICAO’s 1950 calendar 
and to postpone until another year the meetings of the Personnel Licensing 
and Search and Rescue Divisions. The Air Navigation Commission reported 
that a Caribbean and a Middle East Regional Air Navigation Meeting in 
1950 would both be technically necessary. 


The Council declared Annexes 8 and 9 to the Chicago Convention in 
effect as of September 1, 1949. These annexes became effective in accordance 
with Article 90 of the Convention because no part of them was disapproved 
by a majority of Contracting States. Compliance by ICAO Member States 
with Annex 8, Standards and Recommended Practices for Airworthiness of 
Aircraft, should insure that transport aircraft traveling internationally are 
sound in structure and performance. Full implementation of Annex 9, 
Standards and Recommended Practices for Facilitation of International Air 
Transport, should result in substantial savings in time and money for 
international] airlines. 


The Council gave general endorsement to the August 15, 1949 resolution 
of the Economic and Social Council (ECOSOC) of the United Nations on 
the conduct by the UN and its specialized agencies of an expanded technical 
assistance program. More definitive action by ICAO on its contribution 
to a “Point IV Program” is expected to be taken after the UN General 





* Aviation Planning Staff, Department of State. 
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Assembly has completed its examination of the recommendations of 
ECOSOC. The Joint Support Committee has been directed to recommend 
ways in which ICAO might join in the program. Under the plan projected 
by ECOSOC, ICAO would get 1% of the first $20,000,000 of special funds 
contributed to the UN organization for technical assistance. 


AIR NAVIGATION COMMISSION 


The ICAO Air Navigation Commission convened for its second session 
on September 12. One of the first items on the Commission’s agenda was 
the matter of the draft international standards for accident investigation. 
After discussion of the legal difficulties which might arise in connection with 
the adoption of standards affecting the investigatory powers of Member 
States, the Commission agreed that accident investigation could appropri- 
ately be made the subject of an annex to the Chicago Convention,! but 
that improvements should be made in the material already drafted. The 
Commission approved for submission to the Council amendments to 
Annex 4,? recommended by the Fourth Session of the Aeronautical Maps 
and Charts Division. It also considered amendments to Annex 2,3 recom- 
mended by the Third Session of the Rules of the Air and Air Traffic Control 
Division. The agenda for the Third Session of the Meteorology Division 
was approved by the Commission for distribution to Contracting States. 


AIR TRANSPORT COMMITTEE 


The Air Transport Committee began its work for the fall of 1949 with 
a discussion of burdensome insurance requirements imposed on international 
air carriers, resulting from the different national laws on insurance of the 
same risks. The Committee examined the various States’ comments on 
the Annex to Second ICAO Assembly Resolution A2-20, which would provide 
for recognition by all ICAO Member States of insurance coverage certified 
by any Member State as having been obtained under its own laws. The 
majority of ICAO States had indicated that they had no national require- 
ments for insurance of air transport risks and therefore would have no 
problem in implementing this annex. The Committee agreed, however, that 
the Assembly’s recommendation would serve a purpose by eliminating the 
danger that many engaged in international air navigation, in the not un- 
foreseeable future, might have to insure the same risks in different coun- 
tries. The Committee directed the Secretariat to prepare a draft Council 
resolution along the lines of the annex to Resolution A2-20. The Secretariat 
was also directed to prepare a summary of the economic aspects of aviation 
insurance which had previously been handled by the Legal Committee with 
a view to having this phase of the work turned over to the Air Transport 
Committee. 


Similar action by both the Air Navigation Commission and the Air 
Transport Committee, in recommending to the Council that no amendments 
to the Chicago Convention be made at the 1950 Assembly, may presage the 
action the Council will take on one of the most important items on its 
agenda. The Air Navigation Commission took the position that no amend- 
ments to the technical, air navigation articles of the Convention should be 





1The draft technical annex drawn up at the Chicago International Civil 
Aviation Conference in 1944 at the same time as the Convention on International 
Civil Aviation included Annex L, Search and Rescue, and Investigation of Acci- 
ents. 
2 Standards and Recommended Practices for Aeronautical Charts, March 


‘ Ky Standards and Recommended Practices for Rules of the Air, September 
1948, 
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proposed at the 1950 Assembly; that there are no problems of sufficient 
urgency to warrant immediate and detailed study of possible amendments; 
and that the question of general amendment of the Convention should be 
handled by an orderly plan and much more time devoted to study of the 
problem. Articles of the Convention covered by the report of the Air 
Navigation Commission’s working group on amendments were 


Article 12—Undertaking of Contracting States on compliance with rules 
of the air and adoption of such rules in conformity with the 
Convention ; 

Article 26—Investigation of accidents; 

Article 383—Recognition of certificates of airworthiness and licenses; 

Article 39—Endorsement of certificates and licenses which fail to meet 
ICAO standards ; 

Article 40—Validity of endorsed certificates and licenses; 

Article 41—Recognition of existing standards of airworthiness; 

Chapter VI (Articles 37-42) as a whole—International Standards and 
Recommended Practices. 


Likewise, the Air Transport Committee reported that early amendment of 
the following articles of the Convention did not appear feasible: 


Article 5—Right of non-scheduled flight; 

Article 15—National treatment for aircraft of Contracting States with 
regard to use of airports and charges imposed therefor ; 

Article 96—Definition of general terms used in the Convention, e.g., 
“air service.” 


STUDIES BY THE ICAO SECRETARIAT 


The ICAO Secretariat has recently produced some very useful summaries 
and analyses. The Air Transport Committee was given considerable back- 
ground material for its discussions in the fall of 1949 of onerous economic 
burdens on air transport by a study prepared by the Secretariat on the 
problem of multiple taxation. This working document contained not only 
historical and factual data on national and international tax practices and 
principles but also some recommendations on what action ICAO might take 
to alleviate the tax burden of international air transport enterprise. The 
study pointed out that ICAO’s role in connection with multiple, discrimina- 
tory and unduly burdensome taxation should be in connection with aviation 
tax problems which are unique and which require separate treatment from 
the international tax problems of business in general or other transport 
enterprises. The Secretariat’s analysis of the various types of taxes to be 
considered by ICAO was handled in five separate sections: 


Multiple Taxation 

(1) Income and property taxes on international air transport enterprises 
and their aircraft. 
[The Secretariat has found that about two-thirds of the States 
reporting to ICAO on these types of assessment apply the reciprocal 
exemption (“vessel”) theory of taxation to aircraft, as distinguished 
from the allocation (“railroad’’) theory. 

(2) Income taxes of airline employees. 
[The Secretariat concludes that the principle of taxation only by the 
foreign State of those stationed permanently abroad and taxation 
only by the State of regular residence of those stationed temporarily 
abroad appears to be set forth adequately in the London and Mexico 
drafts of the model bilateral tax convention developed by the League 
of Nations.] 


Unfairly Burdensome or Discriminatory Taxation 


(3) Customs duties and excise taxas on the ground equipment and 
Article 24 of the Chicago Convention and Paragraph 4.5 of Annex 9 
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on Facilitation of International Air Transport. The Secretariat 
recommends expansion of these international provisions to cover 
exemption from certain other related categories of taxes.] 


(4) Import and excise taxes on fuels and lubricants used in international 
air transport. 
[About two-thirds of ICAO Member States give a substantial amount 
of relief from taxation of fuels used by international airlines. The 
Secretariat suggests that ICAO might wish to adopt a policy advo- 
cating complete exemption from fuel taxes for aircraft making their 
next stop in another State.] 


(5) Excise taxes on the sale of international transportation by air. 
[Since these taxes are prevalent today in one form or another in 
many different States and undobtedly discourage the use of air 
transport by increasing its cost, the Serretariat recommends an ICAO 
— drawing the attention of Contracting States to the prob- 
em. 


The Secretariat has made a study of the classification of international 
civil aircraft operations.» Comments which Contracting States have been 
asked to submit on the Secretariat’s study may form the basis for Council 
recommendations to the Fourth Assembly on the problem of distinguishing 
between “scheduled” and “non-scheduled” air services as the terms are used 
in Articles 5 and 6 of the Chicago Convention. 


The study is based on the proposition that most States would want flights 
in substantial competition with authorized international air services to be 
subjected to restrictions of an economic nature requiring prior permission. 
Flights conducted by international airlines, charter flights, contract services, 
business or pleasure flights by the owner of the aircraft and non-transport 
flights are analyzed, and the conclusion is reached that these different cate- 
gories are not completely distinguishable from each other and that numerous 
borderline cases arise. For this reason, the use of such categories is of little 
assistance in determining the dividing line between scheduled and non- 
scheduled services or in determining what constitutes the carriage of 
passengers, cargo or mail for remuneration. The proposal is made by the 
Secretariat that three different categories of aircraft—light aircraft, 
freight aircraft and aircraft performing passenger services for higher fares 
than regular services — should be permitted freedom of international flight 
without prior permission. The remainder of what is now generally referred 
to as “non-scheduled” flights would consist chiefly of operations that do 
compete with regular public air services, e.g., passenger operations per- 
formed under contract and charter flights of designated international air 
carriers off their regular routes. Most States, wishing to keep close control 
of any air services that might compete with or develop into regular public 
air services, would be expected to regard as desirable a requirement that 
these other “non-scheduled” flights obtain prior permission so that they 
could scrutinize them and grant or withhold permits according to their 
own national policies. 


The distribution to Contracting States late in the summer of 1949 of 
ICAO Statistical Summaries No. 3 and 4° revealed that the ICAO Secretariat 
is making progress in the collection of postwar air transport statistics. 





44.5 RECOMMENDATION—Ground equipment and technical supplies im- 
ported into a Contracting State for use within the limits of an airport by an 
airline of another Contracting State in connection with the establishment or 
maintenance of an international air service of such airline, should be admitted 
free of customs duty, subject to compliance with the regulations of the Con- 
tracting State concerned; such regulations should not unreasonably interfere with 
the necessary use in such service of such ground equipment and technical supplies. 
5 ICAO Doc. 6895, AT /695, 26/8/49. 
8ICAO Does. 6740, AT /692 and 6741, AT/6938 of June 1949. 
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Statistical Summary No. 3 contains data on revenue traffic along scheduled 
domestic and international routes (by country) and international revenue 
traffic coefficients (by country and by airline). Statistical Summary No. 4 
contains the first figures ever published by ICAO on origin and destination 
of passengers (by country and by airline). Although the data cover only 
eleven countries and are not strictly comparable due to States’ misinterpreta- 
tion of or failure to carry out ICAO’s statistical reporting instructions, 
Statistical Summary No. 4 is a welcome start in the direction of an exact 
determination of the volume of Third, Fourth and Fifth Freedom traffic 
carried by the various airlines. Data of this type may be useful in any 
future international discussions with regard to a multilateral agreement on 
commercial rights in international air transport. It should be pointed out, 
however, that postwar development of international air transport has en- 
abled international travelers to fly by such devious routes with so many 
stop-overs and changes of carrier that their true origin and destination is 
open to question. 


A draft ICAO Lexicon of Aeronautical Terms, also prepared by the 
Secretariat, was approved by the ICAO Council on September 30. The 
Secretary General was authorized to proceed with the preparation of a 
regular edition. Approximately 1600 terms in English, French and Spanish 
pertinent to the work of ICAO will be defined in the first edition and will 
serve as a nucleus for later more complete editions of aeronautical terms. 


NATIONAL ACTION ON ICAO MATTERS 


The success of ICAO, like any other international organization of sov- 
ereign States, depends on the fulfillment by individual Member States of 
their international commitments. Consequently, recent action of the various 
Member States on ICAO matters is worthy of note. 


On July 19, the Government of Norway notified ICAO of its consent to 
assessment for the Icelandic joint support project. On August 9, President 
Truman accepted on behalf of the United States the Second Agreement on 
North Atlantic Ocean Weather Stations. 


On September 9, Denmark signed the bilaterial agreement with the 
ICAO Council required to bring the joint support arrangement for air navi- 
gation services in Greenland and the Faroes into effect. A further require- 
ment for bringing the arrangement into force is the receipt by ICAO of 
consents to assessment from States whose contributions make up 80% of the 
total assessments. This additional national action on the Danish joint sup- 
port arrangement is now awaited. 


On August 30, the United States ratified the Convention on International 
Recognition of Rights in Aircraft. It was the first State to take this action. 
The next step for the United States to take at home to insure the maximum 
benefits from this Convention for its nationals will be to enact Federal 
legislation which would prevent jurisdictional problems arising from the 
lack of uniformity in applicable legislation of the 48 States. At the present 
time, an aircraft may be sold under the laws of one State, the purchaser may 
be under the jurisdiction of a second State and the title holder subject to 
the laws of a third State, presenting a problem as to which State’s laws 
would be applicable in an attachment proceeding instituted abroad. 


Lebanon ratified the Chicago Convention on September 19 and thirty 
days thereafter became the fifty-fifth member of ICAO. 


JOAN H. STAcY 
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INTERNATIONAL AIR TRANSPORT ASSOCIATION (IATA) 
FIFTH ANNUAL GENERAL MEETING 


HE Fifth Annual General Meeting of IATA, which commemorated the 

30th anniversary of the foundation of international organization in air 
transport, was held in the Palace of Peace at The Hague from September 12 
to 16,1949. Representatives of 54 IATA member airlines from 38 countries, 
as well as observers for ICAO, ICC and other international organizations 
participated. 


Dr. Albert Plesman, President of KLM Royal Dutch Airlines, a founder 
company of IATA when it first met in The Hague in 1919, assumed the Pres- 
idency of IATA at the opening of the meeting. The sessions were welcomed 
to the Netherlands on behalf of its Government, which had given the organi- 
zation its first meeting place, by Prince Bernhard of the Netherlands and by 
the Minister of Transport and Waterstaat, Mr. D. G. W. Spitzen. 


At the close of the sessions, the assembly voted to hold the Sixth Annual 
General Meeting in the United States in September, 1950, and elected Mr. 
Warren Lee Pierson, Chairman of the Board of Trans World Airline, to be 
President at that time. 


STATE OF THE WORLD AIR TRANSPORT SYSTEM 


Sir William P. Hildred, Director General of IATA, asserted in his An- 
nual Report that the scheduled airlines of the world had, during 1948, per- 
formed some 12,000,000,000 passenger miles, 100,000,000 mail ton-miles and 
250,000,000 cargo ton miles. Each of these figures was an increase over the 
corresponding figure for 1947, with a most spectacular rise in the amount of 
cargo carried. At the same time, he pointed out, the number of aircraft used 
by the airlines and the number of their employees had not increased. While 
this was due partially to the fact that newer and larger equipment had come 
into service, it was also an indication of greater utilization and efficiency 
of operation. 


While costs might for the time being keep the mass market tantalizingly 
just out of reach, the Director General pointed out that fare reductions, 
judiciously made for special services and off-peak periods, might attract new 
customers to the airlines at a price which they could better afford to pay 
and at which the airlines could still afford to give them service. He also 
urged further efforts to encourage tourist travel through all-expense “pack- 
aged” tours, closer liaison with surface transport, hotels and resorts, and 
the like. 


Discussing the financial position of the industry, the Director General 
said that once the airlines could sell their services in the mass market, their 
financial problems would tend to disappear. At the moment, however, it 
was clear that, with costs rising steadily, the airlines must continue to rely 
on government subsidies in order to keep operating. Some governments had 
already indicated that fare reductions made since the end of the war—the 
reduction of the transatlantic round trip from more than $1,000 to an off- 
season level of $466 this year was cited as an example—were as much as 
they felt could be afforded. 


The Director General said, however, the process of self-sufficiency had 
begun, that it was inevitable that the position of the airlines would improve 
and that, as time went on, they would become less dependent upon public 
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subsidy. This support was now being given them through direct grant, 
through adjusted mail payments, through the provision of air navigation 
facilities and airports, and by indirect means. The question would sooner 
or later arise, when the earnings of the airlines had improved of how this 
additional money should be applied to the reduction of public support. He 
hoped that governments would look at this problem as a whole, so that there 
would not be a demand that all four forms of support be wiped off the books 
at the same time. 


The Director General pointed out that while the scheduled companies 
were beneficiaries in the matter of direct subsidy and mail pay, the other 
forms of support were available to the whole of aviation, scheduled, non- 
scheduled, private and military. 


STANDING COMMITTEE REPORTS 


The Meeting had submitted to it the reports of the various IATA stand- 
ing and special committees, outlining the course of the past year’s work and 
proposing activities for the coming year. Brief highlights of these reports 
were: 


Financial Committee — The Financial Committee reported that it had 
completed for issuance by IATA standard statements of revenue and expen- 
diture, together with notes for guidanc ein their preparation, and revised 
sets of cost reporting forms with supporting tables. In addition, a Manual 
of Revenue Accounting Procedure would soon be issued by IATA and a 
study of budgeting and cost control methods was under way. These Man- 
uals and guides were not compulsory upon members, but it was hoped that, 
of their own will, all airlines would eventually be able to adopt them in 
their operations. 


Among insurance matters dealt with during the year, the Committee re- 
ported the renewal of the IATA worldwide Agency Bond, a study of world- 
wide carriers legal liability insurance and voluntary passenger accident 
insurance. 


IATA Clearing House—Membership in the IATA Clearing House as of 
June 30, 1949 had increased to 36 from a figure of 24 at the beginning of 
1948. The total turnover in 1948 had grown almost two and one half times 
over that of the preceding year — from $52,000,000 to $124,000,000 — and 
the turnover for the first six months of 1949 had already exceeded $75,000,- 
000. The offset ratio— the amount automatically cleared by the balancing 
of credits and debits — had risen from 64 per cent in 1947 to 84 per cent 
during the first half of 1949. Interclearances with the Airlines Clearing 
House at Chicago during the first 12 months of the cooperative agreement 
between the two had totalled $2,375,000. 


Legal Matters — The Legal Committee, which met immediately prior to 
the General Meeting, reported that it had studied the question of rendering 
negotiable the air waybill/consignment note and had come to the conclu- 
sion that the Warsaw Convention did not intend to preclude negotiability of 
the air waybill. While in those countries which have ratified the Warsaw 
Convention and by the act of ratification and without further legislation it 
becomes effective, a negotiable air waybill would not be prevented under 
the Convention, it was found that in some countries, notably Great Britain, 
the domestic legislation implementing the Warsaw Convention when con- 
strued in the light of other domestic legislation would preclude the issuance 
of an air waybill that would have all the attributes of negotiability. To 
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introduce a document possessing all the attributes of negotiability would 
further require legislation in a number of countries and would be possible 
under the existing laws of only a few. It would be possible to attempt to 
obtain the necessary national legislation. However, it is quite doubtful 
whether, in the absence of an international convention, some of the impor- 
tant commercial countries would adopt such legislation. Therefore, any 
attempt to prepare and to use a negotiable air waybill at this time was found 
to be extremely impractical. 


The Committee suggested, however, that much the same purpose might 
be achieved by the use of the present air waybill, but with the lending 
institution or its agent at the place of destination named as the consignee 
and with the true consignee put in a secondary position. This could be re- 
inforced by a suggested collateral agreement by which the consignor would 
give to the lending institution an irrevocable power of sale of the goods 
covered by the waybill. This proposal will go to the IATA Traffic Committee. 


The Legal Committee also reported that it had approved and sent to the 
IATA Executive Committee for action a Glossary of Traffic Terms — tech- 
nical operating terms frequently employed by the IATA Traffic Conferences 
in the construction of their resolutions. The Committee recommended that 
the Glossary be given the widest possible distribution to bring about uni- 
formity of expression and understanding in the industry. 


Following the approval by the U.S. Civil Aeronautics Board of the IATA 
passenger ticket and baggage check, the IATA waybill and the IATA rules 
tariffs relating thereto, the Committee drafted and submitted to the meeting 
a number of revisions in the rules to meet suggestions made by the CAB. 
In similar fashion, it recommended to the General Meeting certain changes 
in the IATA Traffic Conference resolution designed to provide sanctions for 
breaches of Conference resolutions which would, it was hoped, overcome 
objections raised by the CAB to the original text as approved by the Con- 
ferences in 1947. 


The Committee reported also on the results of studies it had made, at the 
request of the IATA Traffic Committee, of such questions as declared value, 
interline baggage agreements, exchange orders, and the IATA Sales Agency 
Agreement. 


At the request of the IATA Technical Committee, the Legal Committee 
had prepared an Interline Spare Parts Agreement containing indemnifica- 
tion and “hold harmless” provisions that would cover risks involved in the 
interchanging of spare parts between members, particularly at outlying 
stations. In response to a further communication from the technical side 
of IATA, the Legal Committee also recommended to the General Meeting a 
resolution asking that representatives of airlines and manufacturers be 
permitted to attend official accident investigations and have access to the 
findings. 


During the Legal Committee Meeting at The Hague, Mr. Kenneth H. 
Staple, British Overseas Airways Corporation, was elected chairman of the 
committee, to succeed Mr. Samuel E. Gates; Mr. Henry J. Friendly, Pan 
American Airways, and M. René Golstein, Sabena, were elected first and 
second vice-chairmen, respectively. 


WaRSAW CONVENTION — The Warsaw Convention Special Committee 
reported in full to the General Meeting on the result of IATA observers’ 
participation in the meetings of the ICAO Legal Committee dealing with 
the Warsaw Convention and of further studies by the Special Committee. 
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Both the Special Committee and the Legal Committee reaffirmed their rec- 
ommendation that ICAO prepare an Air Transport Liability Convention. 


ROME CONVENTION — The General Meeting also received a report from 
the IATA Legal Adviser, Mr. John C. Cooper, on the status of the Rome 
Convention on liability for damage to persons and property on the ground.! 


TECHNICAL MATTERS — A comprehensive report on technical problems of 
international operations was laid before the Meeting by the IATA Technical 
Committee. The subject matter of the report, drawn largely from the record 
developed by the May, 1949 meeting of the IATA Technical Conference at 
Burgenstock emphasized the need for more adequate landing aids at all 
international airports and for the installation of approach lights as the link 
between the landing aid and the runway itself. 


Particular stress was placed on the need for advance preparation for the 
coming into service of new, jet and turboprop aircraft which would operate 
at speeds and altitudes considerably greater than those of planes now flying. 
It was pointed out that the operating characteristics of these aircraft would 
affect meteorological services, airport design, air traffic control, navigation 
and other matters as well. 


TRAFFIC MATTERS — The Traffic Committee reported to the General Meet- 
ing that an attempt will be made with the Air Transport Association of 
America to standardize traffic forms in use by international and U.S. domes- 
tic carriers and that this effort to gain greater uniformity might be ex- 
tended to certain other documents as well. 


During the past year, the Committee had also worked out standardization 
recommendations for exchange orders, interline checking of baggage, tracing 
of missing baggage, cargo and mail, and had considerably rationalized the 
process of requesting interline reservations. Expressing the belief that 
expansion of cargo traffic, already proceeding at a great rate, would further 
be helped by the development of new forms of containers and light-weight 
packing materials, the Committee announced that it had begun studies of 
these subjects. 


Particular stress was laid on support by IATA members of the new ICAO 
Facilitation recommendations —the new Annex 9 to the Chicago Conven- 
tion. The Traffic Committee urged that members take every step possible to 
bring to the attention of their governments the need for the standardization 
and simplification of border documents and procedures as outlined in the 
Annex. 


A report on behalf of the IATA Traffic Conferences reviewed the devel- 
opments of the past year in matters of rates, tariffs, conditions of carriage 
and agency administration. It posed the question of whether, in their pres- 
ent division of the world into three large Conference areas and their insist- 
ence upon a single fare level, the Conferences may not have been entirely 
fair to the local or short-haul international carrier and therefore recommend 
a study of differential fares. It was pointed out that in some parts of the 
world, the public cannot afford or does not have available service by the 
latest and fastest equipment and suggested that, if a just criterion for the 
establishment of a differential could be found, lower rates might be estab- 
lished for service by slower and less up-to-date aircraft on other than 
trunk routes. 





1 Full texts of these reports, as well as those of the Director General, the 
other committees of IATA and certain other documents mentioned herein, will be 
found in IATA Bulletin No. 10, to be published in December. 
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FINAL RESOLUTIONS 


The Final Resolutions of the General Meeting covered, together with 
certain matters of internal administration, the following subjects: 


Penalties for Breach of Conference Obligations — The General Meeting 
concurred in the changes suggested by the Legal Committee to the original 
IATA resolution on this subject, in order to meet objections by the Civil 
Aeronautics Board (see supra). The resolution provides that alleged 
breaches shall be referred for investigation and decision to a Commission 
which would have power to impose upon a member determined to be guilty 
of a breach one or more of the following penalties: notification to all mem- 
bers, reprimand, fines up to $25,000, or expulsion from IATA. It was spe- 
cified that fines shall be related to the breach and shall be based upon a 
consideration of the disruptive effect on traffic and relations with other 
carriers; on the wilful or wanton nature of the breach; on any mitigating 
facts; or on other relevant circumstance. 


Facilitation — The General Meeting urged all members by resolution to 
support the ICAO Facilitation Program as outlined in Annex 9 to the Chi- 
cago Convention and recommended continued effort to bring administrative 
formalities more completely into line with technical advances in international 
air transport. 


Exchange of Commercial Rights Between Governments — The General 
Meeting asserted that the present system of exchanging commercial rights 
between governments restricts the full development of international air 
transport and urged that a more stable basis be found for international air 
transport. It was asserted that this is especially urgent in view of the fact 
that large capital expenditures will be required during the next decade to 
enable the airlines to make the most of new technical advances in the service 
of the public. 


Air Transport Liability Convention — Pointing out that the ICAO Legal 
Committee is already studying the revision of the Warsaw Convention, the 
Rome Convention and a draft of a collisions convention, the General Meeting 
reiterated its last year’s advocacy of a general convention covering the whole 
subject of air transport liability and asked that the IATA Executive Com- 
mittee commission a study of such a document. 


Airline Accident Investigations — Asserting the vital interest of airlines 
in the investigations of accidents, the General Meeting urged ICAO to rec- 
ommend the adoption of procedures pursuant to Article 26 of the Chicago 
Convention to provide that operators and manufacturers of aircraft in- 
volved in accidents be permitted immediate access to the scene of the acci- 
dent and be entitled to attend official investigations and have access to all 
evidence taken there. 


Transfer of Revenues and Discriminatory Currency Controls — The Gen- 
eral Meeting declared that restrictions on revenue transfers and discrimina- 
tory state formalities applied in certain countries to the use of air transport 
seriously impeded the development of the industry. It therefore urged on 
governments the view that on the grant of agreements respecting commer- 
cial flying rights, it should in all cases be implied that appropriate facilities 
will be conceded to the parties concerned to enable them freely to transfer 
the revenues thereby derived. The Meeting also requested the immediate 
removal of all discriminatory practices and state controls relating to cur- 
rency as they operate against the free selection of the means of transport 
or militate against its use. The operators of other forms of transport and 
communications were invited to associate themselves with the resolution. 
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Effectiveness of Traffic Conference Resolutions — The General Meeting 
took the view that the practice of making Conference resolutions effective 
for six-month periods had resulted in too many meetings, in instability of 
tariffs and fare structures and unnecessary work and expense. It therefore 
recommended to the Conferences that future resolutions be made effective 
for a period of not less than 12 months. 


Fare Differentials — Adopting the views put forward in the Traffic Con- 
ference report, the General Meeting requested the Traffic Conferences to 
consider immediately the establishment of fare differentials based on such 
factors as aircraft types, aircraft usages, character of traffic and whether 
regional or trunk-line operation is involved. 


Aircraft Interchange — The General Meeting considered that free inter- 
change of equipment between airlines, which would appreciably enhance 
their economic utilization, was impeded by certain legal and administrative 
difficulties. It therefore directed the Standing Committees of IATA to 
consider means to promote the free interchange of aircraft between coun- 
tries without transfer of ownership. It particularly recommended for study 
the establishment of international registry of aircraft or the elimination 
of any national legislation which prevents aircraft not owned by a national 
of the state concerned to be registered by that state. 


ANNUAL IATA PAPER 


The Annual IATA Paper for 1949 was presented at The Hague by 
M. Joseph-Jean LeMouel, Director General of the French Post Office and 
Chairman of the Executive and Liaison Commission of the Universal Postal 
Union. M. LeMouel spoke on the organization and structure of the UPU, 
its relations with the carriers of the airmail, and made personal forecasts 
of the future of airmail traffic. The full text of his paper will be found in 
IATA Bulletin No. 10. 
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Department Editor: Charles T. Lloyd* 


UNITED STATES GOVERNMENT POLICY ON ICAO STANDARDS 
AND RECOMMENDED PRACTICES 


Letter from the Chairman of the Air Coordinating Committee, dated 
October 6, 1949, to the Chairman of the Aviation Industry Advisory 
Panel of the ACC 


HIS letter refers to the paper filed by the Aviation Industry Advisory 

Panel, Document ACC 54/3, “U.S. — ICAO Matters — Aviation Industry 
Advisory Panel Comments regarding U. S. Policy on ICAO Standards and 
Recommended Practices (SARPS)”! and the appearance before the Air 
Coordinating Committee at its meeting of July 20, 1949, of representatives 
of the Panel in support of that paper. 


The Air Coordinating Committee welcomes this presentation of the 
views of the industry. Through the medium of the Panel industry is able to 
perform an important function, and it is hoped that the Panel will increase 
its activities in the field of constructive participation in the development 
of Government policies and procedures. Through such activities the Air 
Coordinating Committee can be kept continuously informed of the industry 
viewpoint, and it is highly important that the Committee have the benefit 
of that viewpoint. Industry’s cooperation in the international field is deeply 
appreciated, and we feel sure that through our mutual cooperation and 
understanding the United States can continue its contribution and leadership 
in ICAO. 


We have given careful consideration both to the detailed material and 
to the broad implications of the paper which you presented. We are pleased, 
of course, to receive your endorsement of those Annexes concerned with 
facilities and services: Annex 3, Aviation Meteorology; Annex 4, Aero- 
nautical Maps and Charts; Annex 10 (Communications) ; Proposed Annex 
... (Aerodromes and Ground Aids) ; Proposed Annex... (Navigation aids), 
Proposed Annex... (Search and Rescue). While you comment that Annex 
9, Facilitation of International Air Transport, was not given detailed study 
by the Subcommittee, it is our understanding that both industry and Gov- 
ernment have expended a great deal of time, energy, and funds in developing 
this Annex and that the affected portions of the industry share the Gov- 
ernment’s view that the acceptance and implementation of this Annex will 
constitute a tremendous step forward in the progress of aviation. 


As we interpret your paper and the oral presentation made at the time 
of our meeting on July 20, your principal concern centers around your 
opinion that ICAO frequently promulgates detailed regulations beyond the 
scope desired by industry, that such trend is increasing, that the intent of 
the Chicago Convention has been exceeded in many respects, particularly 
in the matter of applying international standards to purely domestic opera- 
tion, and that if appropriate relief is to be afforded to the United States 
aviation industry, prompt action should be taken by the United States to 
repudiate certain ICAO Annexes. We are attaching detailed comments on 
Annex 1, Personnel Licensing; Annex 6, Operation of Aircraft, Scheduled 
International Air Services; and Annex 8, Airworthiness of Aircraft, which 





* Assistant Secretary, Legal Division, Air Coordinating Committee. 
116 J. Air L. & C. 860 (1949). 
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Annexes you believe should be repudiated, and on Annex 2, Rules of the 
Air; Annex 5, Dimensional Standardization; and Annex 7, Aircraft Nation- 
ality and Registration Marks, upon which you make specific comment in 
your paper. 


The detailed comment supplied by the enclosure affords some of the back- 
ground for our view that the position taken by industry in the paper and 
the oral presentation may have been developed without a full consideration 
of all the detailed factors involved. There in addition are certain broad and 
extremely important considerations which the United States adheres to and 
which we believe support the position which we feel must be taken with 
respect to specific Annexes and the approach made to ICAO matters of this 
character. We find it difficult, for example, to determine precisely from 
what injury — real or anticipated — the industry pleads relief. These An- 
nexes are uniform standards intended to serve as a guarantee of interna- 
tional recognition of United States’ and other nations’ international air 
operations. As such the International Standards are designed to protect the 
aviation industry from arbitrary unilateral action by individual states 
within whose jurisdictions they may operate. No alternative has been sug- 
gested by the industry as a basis upon which international recognition may 
be assured United States operators and, conversely, a basis upon which the 
United States may extend its recognition to include foreign aircraft opera- 
tions within its boundaries. The foregoing is a very real, practical con- 
sideration. Of equal importance, in our view, is the position in which the 
United States finds itself with respect to the International Civil Aviation 
Organization. 


The Convention on International Civil Aviation is a result largely of 
United States effort. As a member of the International Civil Aviation Or- 
ganization we are committed to a policy of international cooperation in 
aviation through ICAO. In our activity in ICAO we have the responsibility 
to protect the United States public interest, and in so doing must take into 
account balanced requirements of all aviation interests and the general 
public. We have an obligation also to other governments to insure the safe 
conduct of flight operations of United States aircraft within the air space 
of such other governments. Our control and regulation apply not only to 
aviation activities in the United States but also, to the extent possible, to 
the flight of United States aircraft over non-United States territory. Other 
governments, of course, have similar responsibilities with respect to their 
nationals. In meeting these responsibilities and achieving these objectives in 
ICAO, some compromise upon occasion is inevitable, not alone for the pur- 
pose of promoting the advantages of true international cooperation but also 
to preserve United States leadership and accomplishment on important 
matters crucial to our best interests. We know of no other way presently 
available or likely to be available in the future by which the United States 
can achieve the benefits so necessary for its aviation interests throughout 
the world. 


The importance of this concept is illustrated in the comment which we 
should like to make with respect to your observation concerning the “trend” 
toward increasingly detailed international standards. No revision of exist- 
ing Annexes has been accomplished to date and we presume that reference 
is made to the recommendations of the Technical Division of the Air Navi- 
gation Commission in certain matters not presently contained in such 
Annexes. Experience has demonstrated that the numerical addition to exist- 
ing International Standards is largely a measure of the International agree- 
ment progressively achieved. With few exceptions, the substantive additions 
proposed by certain Divisional meetings are presently being considered 
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toward amendment of existing Annexes only because such agreement was 
not possible at an earlier date; in most instances, such proposals have served 
to improve materially the acceptability of the Annexes concerned. The 
addition, for instance, of certain Standards and Recommended Practices 
proposed by the OPS Division concerning Temperature Accountability re- 
sulted in the deletion of certain objectionable Standards concerning the 
designation of aerodrome “equivalent altitudes” by the States of location. 
Other additions have been proposed which augment the international recog- 
nition of principles upon which the operation of United States’ air carriers 
are largely predicated, such as, the designation of operational control and 
the protection of current airplane flight manual documentation. 


We recognize, however, that the United States has not been able to avoid 
entirely the inclusion of certain detail, the effect of which would not, in our 
opinion, justify its existence in the form of International Standards. We 
would hope that government and industry might be able to develop a mutu- 
ality of view with respect to the over-all advantage to be gained by our 
efforts in ICAO and work even more intensively together to overcome some 
of the difficulties which press upon government and industry alike in the 
achievement of beneficial results. We believe that the industry may do much 
to assist in avoiding the proposal of such detail as will clearly militate 
against the best interests of international aviation and unduly penalize 
United States flag carriers. We can give every assurance that in such a 
program government will cooperate vigorously with industry. 


You state in your paper that it is important that the views of the various 
segments of the United States aviation industry be recognized in preparing 
the United States position on these subjects and in presenting these subjects 
to ICAO. With this view we beartily agree. 


The history of each of the Annexes with which the industry has indicated 
particular concern demonstrates that the procedures followed in the develop- 
ment of United States positions insures a continuous hearing of the industry 
by those agencies responsible for the handling of the matters involved. The 
original development of United States position is accomplished with the 
assistance of industry representatives. Review and approval of these posi- 
tions prior to their presentation in ICAO have, in no instance, been accom- 
plished without the benefit of industry consultation. 


Presentation of United States positions before [CAO has likewise been 
accomplished only through the continued assistance of industry representa- 
tives. Provision is consistently made for industry representation on United 
States Delegations to ICAO meetings. The functioning of the United States 
Delegation is such that compromises or modification in United States posi- 
tions is generally not accomplished without prior consultation with the 
industry representatives. 


The procedures followed in the ACC and by the agencies of primary 
jurisdiction concerning the review of International Standards for purposes 
of notifying the Council of any disapprovals or differences which may be 
necessary are also accomplished with due regard for industry opinion. The 
Government has established a policy of publishing the entire proposed 
ICAO Annex when it involves rule making and affording industry an oppor- 
tunity to coordinate its views and advise the agencies concerned of any 
undue hardships which in its opinion may follow as a result of acceptance 
of any particular Standard. Where regulatory action becomes necessary, 
such action is accomplished only in accordance with the provision of the 
Administrative Procedure Act. An adequate opportunity is provided to 
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hear all interested segments of the industry prior to the promulgation of 
any Civil Air Regulation related to or arising from International Standards. 


The procedures outlined above have been followed in respect of Annexes 
1, 6 and 8, and although the ACC is aware that some differences of opinion 
between industry and Government agencies have arisen in the course of 
adoption, it has not come to the attention of the ACC that undue hardship 
or serious economic disadvantage has accrued to industry as a consequence 
of United States acceptance of such Standards. Therefore, it does not 
appear that the United States would be justified in repudiating Annexes 1, 
6 and 8. 


If, however, you perceive some defect in the procedures which have been 
established to permit industry to be heard on these matters or will cite 
specifically where the industry is suffering undue hardship or serious 
economic disadvantage arising from the establishment of any particular 
Annex, we shall be glad to give consideration to any further remedial sug- 
gestions you wish to make. 


We hope that the exchange of views which has taken place thus far will 
afford a more thorough understanding of the position of government and 
industry, a better appreciation of the government’s viewpoint, and lead to 
even more fruitful cooperation between Government and industry in the 
presentation and maintenance of the United States viewpoint in ICAO. 


DETAILED ANALYSIS OF COMMENTS ON ANNEXES 


This enclosure presents a more detailed analysis of the comments in 
ACC 54/3 and our position on the Annexes. These are individually discussed 
below. 


(a) Annex 1 (Personnel Licensing) ACC 54/3 cites this as a “classic 
example of unnecessary ICAO regulation” and recommends it be rescinded 
leaving personnel licensing standards up to each state. 


This recommendation is apparently made in the belief that each State 
would continue to recognize the licenses of other States. The Standards 
set up in Annex 1 are substantially the United States’ own national require- 
ments for the certification of various classes of airmen. It is in this field that 
the U.S. proposals have necessitated the most drastic changes by other 
countries and it is in this field that the U.S. has had the most difficulty in 
selling the United States’ viewpoint. Involved in this situation, among other 
things, was the widely different terminology used in this country as com- 
pared to that accepted abroad. While the United States has obtained com- 
plete acceptance of almost all the major points at issue, certain compromises 
were necessary. As a result the United States has accepted some different 
definitions, some new terminology, a different method of crediting flight 
time for higher grades of licenses and a more restrictive rating requirement 
in the case of aircraft of more than 12,500 pounds gross weight. In addition, 
some changes have been made in the requirements for the certification of 
non-pilot flight personnel. Before these changes were accepted and incor- 
porated in the U.S. Civil Air Regulations, every reasonable effort was made 
by the Civil Aeronautics Board to secure the comment of interested persons 
in the industry. The proposals were published in the Federal Register and a 
Draft Release fully explaining the proposals was mailed to over 4,000 air- 
ports and individuals. While response to the request for comment was 
small, a large majority of the comment indicated a willingness to accept 
the proposals to amend the Civil Air Regulations in accordance with the 
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International Standards. Included in the majority is the Air Line Pilots As- 
sociation. This organization endorsed the proposed changes without reser- 
vation. 


Despite acceptance by the government and the majority of industry of 
some changes in United States’ practice, ICAO has been notified that in 
certain instances the United States would not amend its requirements. In 
such cases the United States will continue to issue licenses (certificates) 
which do not meet the International Standards. While the great mass of 
U.S. domestic pilots will not be affected, it is true that if such pilots wish 
to operate internationally it will be necessary for them to have met the 
higher International Standards before operating into a foreign country. 


In this connection, it should be noted that the United States has suc- 
ceeded in raising the very low standards established by the International 
Commission for Air Navigation (ICAN) to a level commensurate with stand- 
ards considered acceptable to this country. It is also worthwhile to compare 
the price paid in terms of changes in the U.S. Civil Air Regulations with the 
price other countries are paying for their cooperation in the international 
effort. The ICAN countries having denounced that organization were left 
with the problem of completely revising their regulatory laws. Many of 
them incorporated the original recommendations made by ICAO Revisions. 
As a result of changes made at subsequent meetings these countries have 
been obliged to go through a process of amendment to keep their standards 
up to date. Largely this has been done with little protest. 


The AOPA representative at the July 20 meeting commented to the 
effect that the U.S. private pilot is faced with an intolerable burden of 
meeting International Medical Standards. This comment is not understood. 
There are no International Medical Standards. The medical provisions of 
the Annex are recommendations only. It is true that proposed International 
Medical Standards have been under consideration ever since the Chicago 
Conference and that a considerable number of countries, largely due to the 
military influence, have advocated far more restrictive requirements than 
would be acceptable to the United States. However, the United States has 
taken a strong position in this matter and has been able to prevent action 
adverse to its interests up to the present time. Indications now are that if 
and when International Medical Standards are finally agreed upon and 
adopted they will not be more restrictive than U.S. standards and in some 
cases will be less restrictive. 


(b) Annex 2 (Rules of the Air). ACC 54/3 claims “complete confusion 
exists” stating that clarification and simplification are absolutely necessary. 
The paper recommends that ICAO devote its entire time, if need be, toward 
standardizing the rules of the air and air traffic procedures throughout the 
world. 


The Rules of the Air in Annex 2 are essentially the same as the Air 
Traffic Rules in Part 60 of the U.S. Civil Air Regulations. They were agreed 
to after long discussions in two Division meetings. It is true that the ICAO 
Council amended the document proposed by the Division and the Air Navi- 
gation Commission and that these amendments made parts of the Annex 
confusing and open to widely divergent interpretations. However, a Council 
interpretation requested by the United States found the controversial items 
to have the same meaning as the U. S. Air Traffic Rules. With that question 
out of the way, the United States is in a position of differing from the 
International Rules of the Air with respect to only two or three items of 
small consequence and with respect to a number of additional rules which 
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it is believed are necessary in the United States because of U. S. traffic 
problems. Only one other country (France) has filed a notice of differences 
in its national practices. Only one of these is of sufficient importance to 
require that it be understood by U. S. pilots flying in France and steps are 
being taken to make this information available to them. A study of the 
Annex indicates that with this one exception, U. S. pilots flying in accord- 
ance with Part 60 of the Civil Air Regulations would not be in violation 
of the laws of any other country adopting the Annex. We do not believe, 
therefore, that U. S. pilots are being hampered by the Annex as now written. 


(c) Annex 5 (Dimensional Standardization). The paper offers no com- 
ment other than the observation that some objection does exist respecting 
current proposals. Such industry objections are not specified. Various 
proposals are now under consideration in the Technical Division and pro- 
posed solutions should be presented in the near future. 


(d) Annex 6 (Operation of Aircraft — Scheduled International Air 
Services). General industry complaint is of detailed regulation and entry 
of ICAO into the field of specific regulations even beyond domestic practices. 
Industry recommends the Annex be rescinded without delay. Industry states 
there is nothing in the Convention that requires the adoption of Inter- 
national Operating Standards. It is pointed out that Article 37 gives ICAO 
authority to adopt International Standards dealing with certain specified 
matters and “such other matters concerned with the safety, regularity, and 
efficiency of air navigation as may from time to time appear appropriate.” 
Article 37 in addition contains an undertaking on the part of each Contract- 
ing State “to collaborate in securing the highest practicable degree of uni- 
formity in regulations, standards, procedures, and organization in relation 
to aircraft, personnel, airways and military services in all matters in which 
such uniformity will facilitate and improve air navigation.” 


More important, however, is the substantive benefit derived from the 
adoption of such an annex. The ICAN Annexes on Rules of the Air con- 
tained such International Operating Standards as were in existence prior 
to 1939. The United States proposal at Chicago for a Rules of the Air Annex 
eliminated the operating provisions. As a result of criticism offered by 
other States on this point, the United States agreed to submit an operations 
proposal later. Under the broad term “Rules of the Air” these could have 
been incorporated in that document. The United States, however, elected to 
support a separate set of Operating Standards following the pattern estab- 
lished in the Civil Air Regulations. These Standards, adopted by ICAO as 
Annex 6, are substantially the same as CAR Part 41 except that in most 
cases the International Standards are stated in more general and objective 
terms. It is true, however, that this is not the case in a few instances such 
as the detailed international equipment requirements and specific pilot 
route familiarization requirements and the requirement for reserve fuel. 


Industry representatives are aware that every sovereign State has com- 
plete and exclusive sovereignty over the airspace above its territory and 
has the power to regulate the use of this airspace. ICAO Standards set 
certain mutually agreeable minimum operating rules which apply equally 
to all aircraft, whatever their nationality, without discrimination in favor 
of home aircraft. The operator is then called upon to comply with only one 
set of standards as contrasted with a potential 54° separate and differing 
sets. 





2 As of August 1949, fifty-four States were members of ICAO. 
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(e) Annex 7 (Aircraft Nationality and Registration Marks). The paper 
objects to detail, citing specific dimensions of identification marks, and to 
the type registration certificate required. Industry states that aircraft reg- 
istered before October 1, 1949, should be exempt from Annex 7. Annex 7 
requires compliance by January 1, 1951. The U. S. has notified ICAO that 
it does not intend to comply with the standard for the identification plate, 
for the form of the type certificate, and for certain other details of Annex 7 
as they may affect aircraft certified prior to October 1, 1949. The U. S. will 
probably press at a later date to amend Annex 7 so as to permit greater 
latitude with respect to the identification plate, and to eliminate the retro- 
active effect on aircraft registered before October 1, 1949. 


(f) Annex 8 (Airworthiness Standards). The ACC is aware of the con- 
cern of the aviation industry insofar as the substance of the Airworthiness 
Annex is concerned. It is realized that an unrealistic approach to the for- 
mulation of Airworthiness Standards would prove a serious deterrent to 
both manufacturing and operating activities of the industry. The Govern- 
ment agencies concerned have consistently born in mind the impact upon 
the industry of Airworthiness Standards and have spared no effort in 
assuring that adequate consultation with appropriate representatives of the 
industry was had in their development and review. The United States has 
to date considered for presentation to ICAO as United States positions only 
those requirements which have been proved in domestic application. In this 
respect the policy has been followed that the Airworthiness Standards 
adopted by ICAO should establish a level of airworthiness approximating 
that which has been found to be practicable under the existing state of the 
art in the United States. 


The foregoing positions are predicated on the advantages to U. S. avia- 
tion which follow the mandatory recognition by all ICAO States of certifi- 
cates of airworthiness issued in conformity with applicable ICAO standards. 
This not only facilitates freedom of entry but is an unique advantage which 
did not pre-exist the Chicago Convention. The industry belief that “The 
terms of the present ICAO Convention, which encompasses only interna- 
tional navigation, are not sufficiently adequate to justify the Annex of Air- 
worthiness” apparently overlooks direct references to aircraft airworthiness 
in the Convention, including the standards described in Article 37, and the 
above-recited mandatory recognition of airworthiness contained in Article 
83. 


In view of the foregoing the ACC cannot concur with the industry’s 
recommendation for the repudiation of this Annex. 


The question of export/import certificates is presently under study by 
the ACC Technical Division Airworthiness Subcommittee for the purpose 
of formulating instructions to the U. S. Representative to ICAO. Industry 
will be afforded an opportunity to participate in the formulation of the 
U. S. position. It is anticipated that this matter will be discussed by the 
ICAO Council during its 1949-1950 winter session. 
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Department Editor: Madeline C. Dinu* 
NASAO ANNUAL MEETING 


TATE aviation officials from 40 states convened in the Annual Meeting 

of NASAO at New Orleans, Louisiana, on October 31-November 3, 1949. 

Not only state aviation directors, but, because of the interest in national 

issues involved, many Chairmen and Members of state aeronautics commis- 

sions and heads of State Development Commissions and other state public 

agencies, attended. Representatives of the CAA, CAB, U.S. Weather Bureau, 

A.T.A., Association of American Railroads, American Association of Air- 

port Executives, the Airport Operators Council, U.S. Air Force, universities, 

oil companies, aviation insurers, several airlines, manufacturers of aviation 
products, and the aviation press also attended. 


All of the Committee Reports presented contained both legal and eco- 
nomic questions for continuing consideration and study, as indicated by the 
Resolutions adopted. These were: 


(1) That the Veterans Administration be urged to recognize and honor aero- 
nautics courses, particularly flight training, being offered in colleges and 
universities, by authorizing veterans who are studying on the college level 
to take such courses offered by these institutions on the same basis as any 
other college course, and that Paragraph 2g of Veterans Administration 
Instruction 1-b be appropriately amended. 
(2) That the NASAO strongly urges all manufacturers and designers of new 
commercial aircraft to consider carefully the available airport runway 
lengths and pavement loading capacity from an economic standpoint in 
the design of new feeder or transcontinental aircraft, and if possible, to 
improve take-off performance and reduce the necessary landing run in 
the safe operation of new equipment. 
(3) That the Federal Communications Commission and the Civil Aeronautics 
Administration be urged to assign at least one national transmitting fre- 
quency suited to the radio equipment appropriate to itinerant aircraft for 
ground to air radio communications primarily for the purpose of commu- 
nicating between fixed base operators, small airports, and itinerant pilots. 
(a) That the NASAO concur in the principles of the recently announced 
policy of the CAA limiting federal participation to monodirectional run- 
wa 
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~— 


ys. 

(b) That the CAA accommodate the administration of this policy to 
take into account commitments entered between potential airport project 
sponsors and the governmental agencies prior to the adoption of the pol- 


icy. 

(c) That the CAA immediately bring its operational requirements 
insofar as they affect air carriers and its appropriate technical standard 
orders into conformity with the implications of the new policy. 

(d) That all public authorities responsible for the construction or 
operation of airports adopt a similar policy to the extent feasible. 

(5) That the CAB review its Parts 03 and 06 at once, substitute therefor 
simpler, more realistic and technically sound regulations, and consider 
replacing academic standards with proven results of actual flight tests. 

(6) That wherever a continuing military need for municipal landing areas 
exceeds the civilian needs, the appropriate military agency should pay the 
cost of the maintenance of the excess; otherwise appropriate changes 
should be made in federal laws, regulations, and agreements to permit 
municipalities concerned to close such portions of the landing area as are 
not required. 

(7) That the CAA be urged to make all air traffic radio transmissions from 
control towers simultaneously on normally used aircraft receiving fre- 
quencies whenever feasible. 

(8) That, 1. Congress be urged to appropriate funds to the CAA, in the 

amount of $500,000 annually for the period of 5 years, for an air 


* General Counsel to NASAO. 
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marking program. These funds to be allocated to the individual 
states on a matching basis, and all funds so allocated to be adminis- 
tered by the respective states. 

2. The airmarking program as such will consist only of the installation 
of visual navigation aids of a standard form in conspicuous loca- 
tions, and the installation of standard airport markers on hangar 
roofs or other suitable areas. 

(9) That the CAA be requested to revise its nomenclature so that the present 
Private Pilot rating would henceforth be designated as PILOT, and that 
all present privileges and restrictions accruing to the holder of such a 
certificate shall continue to apply. 

(10) That: 1. The Air Coordinating Committee which is understood to be 
drafting legislation to accomplish simplification of border crossings 
requirements consult with representatives of the NASAO to see that 
the interests of all classes of aircraft are protected. 

2. That Congress be urged to enact appropriate legislation as soon as it 
is produced. 

(11) That a program be sponsored by the military services through fixed- 
base operators, providing a training course covering the specialty cate- 
gories of value to the military services, and that qualifying students be 
required to agree to accepting a reserve status upon completion of such a 
— and to serve a minimum of three years in an active air reserve 
unit. 

(12) That: 1. The CAA expand its Aviation Education Program, even if this 

necessitates the shift of emphasis from some of their other activities. 

2. The CAA establish a short course at the Aeronautical Center in Okla- 
homa City to indoctrinate all their in-training personnel in aviation 
education so that CAA field representatives may assist the aviation 
educational specialists in this program. 

(18) That: 1. The content of the “Area Weather” and the “Airway Weather” 
Broadcasts be determined by querying the users; that the final con- 
tents be jointly agreed to by the CAA and the Weather Bureau and 
reviewed periodically for adequacy. Further that the contents of 
these broadcasts be publicized in the Flight Information Manual and 
the Airman’s Guide. 

2. The CAA provide a means of including in the “Area Weather” Broad- 
cast all the significant hourly and supplementary aviation weather 
reports within 150 miles of the local range station and that the “Air- 
way Weather” Broadcasts be more comprehensive and not extend for 
more than 350 miles from the local range. 

8. The Auxiliary Weather Reporting Program now operating in the State 
of Pennsylvania on an experimental basis be expanded to other 
States requiring additional Off Airway Weather Reports, and that 
the Congress of the United States be urged to provide the Weather 
Bureau with sufficient funds for this expansion in addition to the 
funds made available to maintain the present Weather Bureau estab- 
lishment. 

4, An additional teletype circuit for the distributions of long haul WX 
reports be provided to relieve the congestion on the present service A 
so that time will be available to provide for the distribution of local 
weather report, pireps, and forecasts through relay from the circuit 
of origin to adjoining circuit. 

5. A drastic reduction be made in the verbiage of weather information 
and necessary notams, and that the broadcast of irrelevant weather 
report elements and notams be discontinued. 

6: The Flight Advisory Weather Service maintained by the Weather Bu- 
reau be expanded to serve aviation directly in the same manner that 
it now serves the Air Route Traffic Control Centers. 


The somewhat surprising increase in operation of aircraft for agricul- 
tural purposes focused attention on the proposed draft of a uniform Act 
relating to the application of insecticides, fungicides and herbicides. The 
draft was prepared by the U.S. Department of Agriculture at the suggestion 
of the Council of State Governments, and has been approved by the NASAO 
after making a number of suggested changes. Information received at the 
New Orleans meeting indicates that the proposed model Act was approved 
by the Drafting Committee of the Council of State Governments at its meet- 
ing in Washington, D. C., Oct. 13, 1949, and will be incorporated in the 
Council’s suggested legislative program for 1950. It is to be used by the 
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states in enacting legislation during their forthcoming legislative sessions 
to provide both proper protection and control over such operations. Under 
the Act, the State Agricultural Commissions will have licensing and other 
regulatory powers governing of application of materials, with mandatory 
requirements that the Commissioner “shall consult” with the state aviation 
official respecting aircraft safety requirements. 


Section 1. Declaration of Purpose, reads as follows: 


“The purpose of this Act is to regulate, in the public interest, the cus- 
tom application of insecticides, fungicides, and herbicides (weed killers). 
In recent years a great many new materials have been discovered or syn- 
thesized which are valuable for the control of insects, fungi, and weeds. 
However, the use of such materials may involve serious injury to health, 
property, or wildlife if not properly applied. Insecticides may injure 
man or animals, either because of direct application or because of resi- 
dues, and may also harm crops. A herbicide applied by aircraft or 
ground equipment for the purpose of killing weeds in a crop which is not 
itself injured by the herbicide, may drift, sometimes for miles, and injure 
other crops with which it comes in contact. The drifting or washing of 
insecticides into streams or lakes can cause appreciable damage to 
aquatic life. Knowledge of the effect of many of the newer materials is 
still very limited. For these reasons it is deemed necessary to provide for 
regulation of operators engaged in the custom application of insecticides, 
fungicides, and herbicides.” 


As another economic sidelight to this movement, were the points brought 
out by the representative of aviation insurers, that such an Act passed by 
the States would assist materially in not only preventing increased premium 
costs for this type of operation which is contemplated for 1950 because of 
loss ratios last year, but would also tend to stabilize all manner of liability 
for damage and lower such costs in the future. 


Considerable discussion was had on the ever present subject of Enforce- 
ment of safety regulations upon the report of the Committee on Safety and 
Enforcement under Clarence F. Cornish, Chairman, Director of Aeronautics 
for Indiana. The work of a Committee composed of representatives of 
NASAO, CAA and CAB during the past year resulted in the drafting of a 
Bill, and the introduction of S. 1836 and H.R. 5468, as companion bills, in 
the 81st Congress, amending the CAA of 1938 to give state courts and 
state agencies authority to enforce federal civil air regulations, with cer- 
tain limitations. Among those limitations is an exemption in favor of 
scheduled interstate carriers, or their intrastate segments, holding federal 
certificates of public convenience and necessity, or a foreign carrier, from 
such state or local enforcement. It was felt at the annual meeting that 
these Bills incorporated the fundamental principles voiced by the NASAO 
as its policy in the subject, but that there were still remaining certain details 
of the procedure to be followed under the bills which require further study 
and working out between state and federal officials. 

Accident prevention, as part of state enforcement programs, was treated 
in the following manner in the Committee’s Report: 

“Accident prevention is developed through the promulgation of vari- 

ous regulations, enforcement and an education program coupled with air- 

craft accident investigation. Many states have either adopted a system 

similar to the ones briefly outlined above or conduct safety and enforce- 
ment programs in varying degrees of completeness. An analysis indi- 

cates that 26 states require the state registration of aircraft, while 24 
states require state registration of airmen. In the field of enforcement, 
aviation departments of 23 states enforce their state reckless flying laws, 
while 30 cooperate with the Federal Government in enforcement of Civil 
Air Regulations. 

“According to a recent survey, twelve states have special aviation 
police. The State Police in 34 states participate in aviation law enforce- 
ment programs. 

“Accident investigation is conducted at the state level in 24 states, 
while 26 states conduct accident investigation to a lesser degree in coop- 
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eration with the Federal Government. (Note: NASAO membership in- 
cludes the territories of Hawaii and Puerto Rico, hence the total figure of 
50 states in some of these figures.) 

“The Committee has long recognized the necessity for a practical 
cooperative Federal-State procedure in aircraft accident investigation. 
Some progress has been made in this regard, but not to the degree consid- 
ered adequate or necessary. 

“Representatives of the Safety and Enforcement Committee of the 
NASAO met on September 27, 1949, with representatives of the CAB for 
the purpose of discussing a state coordination program in aircraft acci- 
dent investigation. It was learned that the CAB has only 103 employees 
available to investigate aircraft accidents in the United States and its 
Possessions. From that conference it appears that the CAB believes the 
state’s role in accident investigation should be as follows: (1) State per- 
sonnel to make a preliminary investigation of the accident for the pur- 
pose of determining certain minimum information to be forwarded to the 
CAB Regional Investigators; (2) State personnel to safeguard the wreck- 
age of the aircraft until the ‘arrival of the CAB investigator, or receipt of 
notification from the CAB investigator that the wreckage may be dis- 
posed of due to the fact that he will not make an investigation.” 


STATE ENTRY INTO AIRLINE ECONOMIC REGULATION 


The question of federal-state jurisdiction of the economic regulation of 
scheduled air carriage where such carriage is between two points within 
the same state, progressively increases in importance and scope. The Re- 
port of the Committee on Economic Regulation of Air Commerce, by Clar- 
ence F. Cornish, Chairman, Director of Aeronautics for Indiana, gave a 
comprehensive picture of the important steps taken by both the NASAO 
and the federal government in this subject during the past year. Its recom- 
mendation “that the NASAO foster and encourage Congressional legislation 
amending the Civil Aeronautics Act of 1938 so as to permit the states to 
intervene with full rights of any other party to proceedings involving air 
route patterns, safety regulation (Italics author’s) and the development 
of adequate and more efficient air transportation, as voiced at previous 
times, and that immediate action be initiated to accomplish this objective,” 
was approved and adopted. 

The staff members of federal agencies affected indicated the intent be- 
hind the recent amendments to the CAR’s, but an agreement could not be 
reached in the discussion on the ultimate effect of safety regulations on 
economic aspects. The Report of the NASAO Committee is clear in the 
exposition of the interrelationship. The report reads in part as follows: 


NASAO has long concerned itself with the problem of state partici- 
pation in economic control and regulation of intrastate air carriers. 
Investigation into this field of activity has varied in degree of intensity 
from time to time. 

Formal study of the problem was initiated by Indiana in 1947 in 
the conduct of an investigation of the “Position of the State in Eco- 
nomic Control and Regulation of Air Commerce.” The study as pre- 
pared by Dr. George W. Starr of Indiana University appeared in the 
1948 Spring issue of the JOURNAL OF AIR LAW AND COMMERCE and was 
distributed to various NASAO members and others at the 1948 conven- 
tion of the NASAO. 

In further determination of the matter, the Indiana Aeronautics 
Commission appointed a Technical Advisory Committee for the purpose 
of conducting a hearing on the subject. Public hearings were held after 
due general notice to all interested parties, at Indianapolis, Indiana, on 
September 14, 15 and 17, 1948. Ample opportunity was given to anyone 
appearing to be heard. Various representatives of air carriers appeared 
and presented evidence and testimony in the matter. No one appeared, 
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nor was any evidence presented, although requested, by the competing 
forms of transportation — namely, railroads and highway carriers. 

Since the final report of the Technical Advisory Committee was not 
completed prior to the 1948 convention of NASAO, the Economic Regu- 
lation Committee deems it worthwhile to report the findings of that 
advisory group. 

The principal question explored by the Committee was whether there 
is a need for the state to exercise its jurisdiction over economic regu- 
lation of intrastate air transportation, and if so, by what agency. 
Another definite but relative question was whether the state should 
seek more effective relationship and coordination between state and 
federal authorities in determination of air route patterns within such 
state. 

In discussing the evidence before the Committee, the Advisory group 
stated that: 


“the evidence in the record being largely confined to expressions 
from representatives of the carriers by air or those to be regulated, 
is to the effect that the state should not exercise its economic regula- 
tory powers over intrastate air commerce at this time. The evidence 
on behalf of the smaller air carriers seems to indicate that closer 
coordination between federal and state authorities with respect to air 
route patterns is desirable. Evidence from the larger airlines serv- 
ing the state did not support this position, neither did they definitely 
oppose it.” 

“In reviewing the record and evidence developed by the hearing, 
the Technical Advisory Committee first sought out a basic fundamen- 
tal theory upon which it could make its determination concerning a 
subject affecting the public interest. We found this fundamental in 
the famous opinion of Chief Justice Waite in the case of Munn v. 
Illinois, 94 U.S. 118, wherein it was stated that, ‘Property does be- 
come clothed with a public interest when used in such a manner to 
make it of public consequence, and affect the community at large. 
When, therefore, one devotes his property to a use in which the pub- 
lic has an interest, he, in effect, grants to the public an interest in 
that use, and must submit to be-controlled by the public for the com- 
mon good, to the extent of the interest he has thus created.’ 

“With the above principle in mind we further decided that cer- 
tain tests should be applied relative to the public interest in intra- 
state air transportation. These tests turn on (1) the exacting of 
excessive charges, (2) person or place discrimination, (3) safety, 
and (4) deleterious effects of unfair or destructive competitive prac- 
tices on other forms of transportation because of the absence of state 
regulations. 

“We have applied the four tests above set out and make these 
particular findings: 

“1, There was no testimony or evidence in the record to indicate 
excessive air transportation charges on Indiana intrastate traffic. 
No one contended that present intrastate air transportation rates for 
the transportation of either passengers or property were excessive. 
On the other hand the record does establish the fact that the charges, 
being assessed on this Indiana intrastate traffic are on exactly the 
same basis as the fares and charges maintained and collected by the 
respective carriers on their interstate traffic. A complicating factor 
in state regulation of rates for air transportation is the fact that 
mail pay is statutorially used to maintain airline service. 

“2. Person and place discrimination which occasioned other 
forms of regulation has not developed in this state, according to the 
record, to the point of requiring state regulation. 

“3, The record indicates that all commercial air transportation 
within the State is conforming to comprehensive federal safety regu- 
lations and there appears to be no need for augmentation of this by 
intrastate regulation at this time. 

“4, We find in the facts presented, no evidence of deleterious 
effects upon other forms of transportation within the State. This 
view is further strengthened by the fact that the volume of intra- 
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state air transportation, and especially in proportion to interstate 
air transportation, does not necessitate intrastate regulation. It isa 
well-known fact that air transportation at present is essentially long 
distance in character. For example, from this record, the Chicago 
and Southern Airline, doing the largest Indiana intrastate passenger 
business of any airline serving the State, averages about $10,000 per 
month intrastate passenger revenue. This figure represents approxi- 
mately 2 per cent of that airline’s system total and includes approxi- 
mately 5 per cent of the total number of passengers it carried.” 


The problem of what the State should do in the interest of air 
transportation so far as intrastate air carrier operation is concerned 
presented itself in very concrete form in the State of California where 
intrastate carriers became especially active in 1949. In July of 1949, 
5 intrastate operators were making scheduled, daily flights in California 
and doing so in competition with scheduled, certificated (interstate) air 
carriers. The activity of the intrastate air carriers precipitated a 
clamor by the certificated interstate air carriers and others in support 
of action by the California Legislature to effect the regulation of the 
intrastate carriers. These attempts, however, were not successful. The 
proponents then turned to the Federal Government for assistance. They 
claimed that the intrastate carriers were operating over the Federal 
airways according to one set of safety rules while the interstate car- 
riers were forced to follow much stricter safety regulations while 
flying the same route. 


As a result, the CAB released on July 13, 1949, a proposal for 
“Change in Safety Regulations for Intrastate Scheduled Commercial 
Passenger Operation.” The Bureau of Safety Regulations proposed that 
scheduled intrastate operators comply with the same safety regulations 
as those which apply to scheduled interstate air carriers. The Bureau of 
Safety Regulations pointed out that intrastate carriers were subject 
to Part 45 of the CAR. Part 45 provided that intrastate operators com- 
ply only with Part 42 of the CAR applicable to irregular or non-sched- 
uled air carriers. The Board therefore proposed to amend Part 45 so 
that the intrastate scheduled operators would be subject to Parts 40 
and 61 of the Regulations, the rules which govern the operations of 
certificated interstate air carriers. ... 


The NASAO Board of Directors in Executive Session at Mackinac 
Island in July of 1949, considered the above indicated CAB proposal in 
the light of the State’s position in the participation of economic control 
and regulation of air commerce. As a result, a formal statement of 
policy of NASAO was prepared and presented to CAB in the matter. 
The formal statement is quoted as follows: ... 


“The position of the National Association of State Aviation Offi- 
cials relative to CAB Release 49-57 is set forth as follows: 


“1. NASAO supports the basic principle that there should be 
uniformity in safety regulation as between operations of intrastate 
and interstate air carriers whenever or wherever such operations are 
conducted in the same general areas under similar or identical flight 
conditions. It appears therefore that such flight operations, both 
owing an equal duty to the safety of the passenger, should meet the 
—_ reasonable and necessary minimum safety operational stand- 
ards. 

“2. Even though NASAO is in favor of the principle that cer- 
tain safety regulations be promulgated at the Federal level, it be- 
lieves that the states should have a voice and be given an opportunity 
to be heard in the promulgation of any such regulation, either 
through the Association or by the individual states themselves. 
Therefore, the Association or the individual members thereof should 





1 For complete text, see 16 J. Air L. & Com. 111. 
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be given ample opportunity and sufficient time by the Civil Aeronau- 
tics Board for consideration of and comment on any proposed safety 
regulation affecting intrastate air carrier operations prior to the 
adoption and publication of any such proposed regulation. 

“3. The Civil Aeronautics Board should in no way invade the 
rights of the states in the economic regulation of intrastate air com- 
merce, either by inference or otherwise. No safety regulation prom- 
ulgated at the Federal level should either directly or indirectly 
transgress the principle that the states have original jurisdiction 
over intrastate air commerce. 

“Nevertheless, and pursuant to the above indicated proposal of 
the Bureau of Safety Regulation, the CAB amended Part 45 of CAR 
on October 4, 1949, ‘requiring commercial operators who are conduct- 
ing an intrastate operation with the degree of regularity or fre- 
quency set forth in Par. 45.3(a) of the amended Part to comply with 
the certification and operation requirements generally comparable to 
those required of the feeder air carriers to whose operations these 
intrastate commercial operations bear close resemblance, at least 
from a safety standpoint.’ 

“This amendment will, as of November 10, 1949, require the 
operators thereby affected to establish company communications and 
dispatching systems, qualify their pilots over the routes, and estab- 
lish a company owned maintenance organization, unless the Adminis- 
trator finds that other certification or operating requirements will 
provide an appropriate level of safety for the operation proposed... 

“Some people believe that this new federal regulation will be the 
final extinguishing blow to many intrastate operations, which may or 
may not be operating parallel to or in direct competition with certifi- 
cated interstate carriers... 

“Any state’s transportation system represents that state’s met- 
ronome of commerce. These are grave matters of state responsibil- 
ity. Any federal agency contemplating action which so precisely 
affects the completeness of a state’s air transportation facilities 
should consider the state’s position in the matter ... We maintain 
that the states have never been able to participate at the federal 
level in matters affecting air commerce to a degree commensurate 
with their interest and responsibility...” 

The Report continues with the indicated trend on the part of other forms 
of transportation to obviate competition from air transportation by the 
medium of establishing a single state agency control of all forms of trans- 
portation. There is the added thought that there is some indication of new 
life in the Bill sponsored for enactment by the States by the National 
Association of Railroad and Utilities Commissions. 

Attention is called to the glaring fact that by safety amendments to 
federal regulations which require considerable outlay of funds by intrastate 
carriers for communications, dispatching, and maintenance systems com- 
parable to feeder carriers or scheduled interstate carriers, without the com- 
pensating factor of mail pay, is obviously merely a means to a definite end 


— killing the intrastate carriers! 


AIRPORTS AND AIRWAYS 


The recommendations made by the Airport and Airways Committee 
under Charles H. Gartrell, Chairman, Director of Aeronautics for Kentucky, 
covered the two subjects of federal participation up to 50% of land costs 
in airport projects, urging the NASAO, through its officers, and full mem- 
bership, to support the adoption of S. 1281, 81st Congress, and a clarifica- 
tion or modification of the Civil Aeronautics Administrator’s ruling re- 
cently issued respecting construction of single strips on airports. A unique 
proposal was made by the Director of Aeronautics for Oregon, for the devel- 
opment of a single project at the state level combining the construction of a 
number of flight strips, 2000 ft. long and 200 ft. wide, under engineering 
plans simplified as though for only one such strip, entailing the processing 
of all of them as only one project under the Federal Airport Act. The local 
political subdivisions to contribute the land, the state part of the funds and 
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part construction services through other state agencies such as state or local 
highway or road divisions, and federal participation with funds allocated to 
the state. Decentralization of procedures to the District Engineer level, 
rather than clearance through the Region or the Washington CAA Airport 
offices, is part of the plan. The purpose is to provide a number of flight 
strips adjacent to or in the neighborhood of strategic recreational areas, 
within, if possible, walking distance of the main street of a community, or 
usable for agricultural purposes as a base from which spraying, dusting and 
allied services by air may be done more expeditiously. There are legal 
questions of joint sponsorship, obligation for maintenance and operation, 
and certain liability aspects, which are to be studied and resolved between 
the General Counsel for the CAA and the NASAO, for the implementation 
of such a program. 

Assistant Postmaster General Paul C. Aiken outlined the policy which 
will be followed in the contracting for Air Star Routes by aircraft, recently 
authorized by Congress. This will be done carefully and slowly so that only 
such areas which are remote and not accessible by other means of transpor- 
tation will be provided with carriage of mail by such air star routes. None- 
theless, these contracts will be of much economic benefit to some of the 
fixed-base operators. 

Border crossing simplification for aircraft received considerable atten- 
tion both in Committee and by the membership. S. 421 and H.R. 421, com- 
panion bills, had been introduced in the 81st Congress, for the purpose of 
exempting certificated scheduled airlines from payment of customs, immi- 
gration and other such fees. Amendment to the Bills had been proposed 
to include private aircraft as well, to negative the discrimination, but the 
legislation was not passed. A comprehensive draft is being prepared by the 
Committee selected under the Air Coordinating Committee for the project, 
upon which representation was had from various affected federal agencies 
and some segments of industry. The NASAO had no opportunity to partici- 
pate in such drafting, although it is understood that a Bill based on such 
draft will be introduced in Congress when it reconvenes in 1950. Sub- 
stantiating documentary evidence was gathered by NASAO members from 
a large number of private and industrial pilots who have been subjected to 
extremely excessive fees and charges at the borders, ranging from a reason- 
able figure to as high as $78.00 for a single private aircraft. Great stress 
was laid upon continuing vigorous efforts by NASAO membership through 
their Congressional representations to enact suitable legislation which will 
ameliorate this retarding imposition. 


A legal question which will receive much study and research during the 
coming year will be that of clarifying when an airport is being operated by 
a political subdivision in its governmental capacity or in a proprietary 
capacity. It has arisen recently in connection with taxation of the facility 
and its operations by either the state or the superior political subdivision. 
Obviously, the question affects in great degree the financial obligations of 
ownership. Another legal question of comparable importance concerns ways 
and means of some public assistance to public airports which are privately 
owned by either public funds or use of public powers in providing aids to 
navigation at such airports for their safe operation. An experiment of the 
latter nature is being conducted in some of the New England states under 
recently enacted state legislation. The experience there had is expected 
to be followed by other states wherever feasible under constitutional limi- 
tations which may be the subject of modifying test case interpretations. 


MADELINE C. DINU 

















JUDICIAL AND REGULATORY 
Department Editor: Clifford E. Simon, Jr.* 


TRANSFER AND REVOCATION OF CERTIFICATES OF CONVE- 
NIENCE AND NECESSITY UNDER THE C.A.A. OF 1938 


HE Civil Aeronautics Board on September 28, 1948 issued an order! 

instituting an investigation to determine whether the transfer of the 
routes, equipment and other property of National Airlines, Inc. (NAL), upon 
just and reasonable terms and conditions, would be in the public interest as 
defined in Section 2 of the Civil Aeronautics Act of 1938.2 The terms of the 
order in effect provided that the investigation contemplated the dissolution 
of NAL as a corporate entity through the transfer of its certificates of con- 
venience and necessity, its equipment and other property to other carriers. 
However, finding it necessary to clarify its position, the CAB stated in a 
subsequent opinion? that it makes no contention that it definitely has the 
authority to order transfers, that such issue is not a part of the Hearing.* 





* Student Editor, Northwestern University Legal Publications Board. 


1 Matter of the investigation of the Transfers of the Routes and Property of 
National Airlines, Order, Doc. 3500, Serial E 2025, Sept. 28, 1948. The investiga- 
tion was begun to determine whether it is in the public interest: 

(1) For Pan American to acquire NAL’s New York/Newark-Miami Route 31 
and the temporary terminal point Key West, Florida, except for the intermediate 
points between Jacksonville and Miami, plus the properties and equipment used 
and useful in its operation. 

(2) For Delta Air Lines to acquire the New Orleans-Jacksonville and New 
Orleans-Miami Route 39 of National, including equipment and properties. 

(3) For Eastern Air Lines or Delta Air Lines to acquire National’s routes 
between the co-terminal points Tampa, Fla., and Miami, Fla., the intermediate 
point Key West, Fla., and the terminal point Havana, Cuba, together with equip- 
ment and property. 

(4) For an appropriate air carrier to acquire National’s local authorization 
Jacksonville and Miami in Florida. 

In an Order Amendng the Order Instituting Investigation, Doc. 3500, Serial 
E-2275, Dec. 8, 1948, the CAB clarified its intention concerning the consideration 
of prospective transferees of National’s routes by stating that each carrier 
signifying a desire to be considered as a prospective transferee of one or more of 
National’s routes will be considered on an equal basis with every other carrier 
and that the CAB in Order Serial E-2025 did not intend to prejudice the question 
of which carriers were in the public interest. 


2 52 Stat. 973, 49 U.S.C.A. §402 (1938) (Supp. 1946). The CAB also cites as 
authority §§205(a) and 1002(b) — the former containing a general delegation of 
authority from Congress to the CAB, the latter covering the CAB’s right to 
institute and pursue investigations on its own authority and initiative. The CAB 
cites as its mandate the encouragement and development of an air transportation 
system properly adapted to the present and future needs of United States 
Commerce, the Postal Service, and National Defense. 

Pursuant to recommendations of the President’s Air Policy Commission and 
the Congressional Aviation Policy Board, the CAB is engaged in an exhaustive 
study of the existing route pattern necessitated by the substantial growth of 
the nation’s route pattern since the close of the war, involving an increasing 
amount of carrier competition over the principal route segments. Besides the 
investigations of NAL, the CAB contemplates investigations concerning Northeast 
—- pwd Western Airlines. See the CAB’s Economic Program for 1949, 

eb. 21, R 


3 National Route Investigation, Order denying NAL’s motion to dismiss pro- 
ceedings, Doc. 3500, Serial E-2349, Jan. 5, 1949. 

4 The investigations were described as being “in furtherance of the Board’s 
study of the air transportation system and are consistent with recommendations 
made earlier by the President’s Air Policy Commission and the Congressional 
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While the Board declined to discuss its motives in any but the most gen- 
eral terms, it is felt by some that the strong recommendation made by the 
President’s Air Policy Commission and the Congressional Aviation Policy 
Board urging revision of the domestic route pattern, as intimated by the 
CAB, was the mainspring of the action, that other similar proposals may be 
forthcoming touching other carriers, and that National was selected as the 
first only because a start had to be made somewhere.® 


Several other factors may have entered into consideration, among them: 
(1) the Air Line Pilots Association strike against NAL of February 3, 1948; 
(2) NAL’s financial position as indicated by reported losses of over $2,000,- 
000 for the 12 months ending March 31, 1948 and by recent petitions for 
increased mail pay; (3) unfavorable load factors experienced by National; 
and (4) a proceeding brought against NAL by ALPA before the CAB seek- 
ing revocation of the carrier’s certificate for alleged Railway Labor Act 
violations. 


On March 30, 1949 “Dismemberment” Hearings were indefinitely ad- 
journed by the CAB pending the signing of an agreement between NAL, 
PAA, Panagra, and the W. R. Grace Co.: (1) to interchange equipment 
between NAL, PAA, Panagra at Miami,® and (2) to provide for stock par- 
ticipation in NAL by PAA at 30% and by Grace at 18%, and its filing with 
the CAB for approval. Though it had not been made clear up to this time 
that the main objective of the CAB’s activity was to strengthen NAL’s 
economy in the public interest, the adjournment order of the Board pending 
the completion of the interchange agreement leads strongly to this con- 
clusion.? 


This raises the important question of whether the CAB, in carrying out 
the basic policies of the Act and in performing its duties thereunder, is 
authorized to initiate proceedings looking to the forced transfer of certifi- 
cates of convenience and necessity on the ground that such would be in 
the public interest. 


TRANSFER OF CERTIFICATES 


Section 401(i)® of the Civil Aeronautics Act provides that “No certificate 
may be transferred unless such transfer is approved by the Authority as 
being consistent with the public interest.” On its face this grants a limited 
power to the Board to disallow a proposed agreement between two or more 
carriers for the transfer by the one to the other of its certificate of con- 
venience and necessity. Though this appears to be a control measure rather 
than an initiating measure, it cannot validly be assumed, on this alone, 
that the Board will limit itself to such a construction, or that Congress in- 
tended that it be so limited. An examination of the opinions of the Board 
reveals no case in which this precise issue has arisen. The extent of its 





Air Policy Board.” This presumably referred to suggestions of those bodies that 
the domestic air transport map required realignment in the light of modern 
conditions. See Presidential Temporary Air Policy Commission, 14 J. Air L. 
& C. 364-377 (1948). 


5 Ralph Damon, president of TWA, stated he did not believe dismemberment, 
as such, was the intent of the CAB from which the Board could choose those it 
felt would be in the public interest. 61 Am, Av. Daily, March 11, 1949, p. 69. 

6 “Interchange,” as defined in transportation parlance, implies some arrange- 
ment, to which carriers are parties, for the through transportation of freight or 
passengers as one joint transaction which does not require intervention of the 
shipper and a new contract of carriage at the connecting point. Motor Haulaway- 
Contract Carrier Application, 27 MCC 19, 24 (1940). 


7 This corroborates the view taken by Damon in note 5 supra. 
8 52 Stat. 987 (1938), 49 U.S.C.A. 481 (i) (Supp. 1946). 
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opinions has been limited to the scope of those words of the subsection: 
“consistent with public interest.” Generally in proceedings involving trans- 
fers of certificates or of assets under Sections 401(i) and 408(a)® respec- 
tively, it was concerned with the overall reasonableness of an agreement 
or arrangement initiated by the carriers themselves, approval or disapproval 
being determined upon the basis of their findings with respect to the effect 
of such arrangement on air transportation.!°® 


A review of the legislative history of the Act does not give too much 
assistance. All of the bills which came before Congress in the nearly four 
years preceding the Act of 1938 to regulate various phases of the aviation 
industry contained provisions concerning the transfer of certificates. A 
significant feature is their literal reference to only voluntary transfers, as is 
the case under the counterparts in the Interstate Commerce Act. Hence, if 
any construction of them is made to include a forced transfer on the CAB’s 
own initiative, it must be entirely by implication.!? 


During the Congressional hearings on the many bills looking to regula- 
tion of civil air transportation,!* preceding the Civil Aeronautics Act, only 
twice was mention made of the section involving transfers of certificates.14 
The first was in the Hearings on H.R. 5234,15 where Mr. Jacobson, then 
Commissioner of the I.C.C. referred to the ambiguous wording of Section 
305(i)!° as containing “the wsual provisions with respect to transfers.” 
This seems to be a reference to the existing provisions of the Interstate 
Commerce Act since H.R. 5234 provided that the administration of the pro- 
posed Act was to fall to the I.C.C. While this application over such a long 
period of time is by no means controlling, it may have a tendency to show a 
circumscription of power. 


Despite the changes in subsequent draft bills the substance of the rele- 
vant provisions remained the same. What changes there were only set forth 





® That Section of the Civil Aeronautics Act dealing with Consolidations, 
Mergers, and Acquisitions of Control. 

40 Gordon d.b.a. Ortando Airlines, Transfer of Certificate, 7 CAB 429 (1946). 

11 For a brief and concise history of many of the legislative proposals leading 
up to the Civil Aeronautics Act of 1938, see RHYNE, CIVIL AERONAUTICS ACT AN- 
NOTATED (With the Legislative History Which Procured It and the Precedents 
Upon Which It is Based) (1939). Chapter 8 and 9. 

12JTt is important to note that the Supreme Court, though speaking of the 
I.C.C. has held that Commissions are agencies of limited powers and authority; 
that while Congress may delegate to the Commission certain of its own powers 
and authority, the exercise of such delegation does not extend beyond expressed 
enactment or its fairly implied inferences; and that important powers should not 
be read into the Act by implication but should be conferred in clear and unmis- 
takable terms. Thompson v. U.S., 246 U.S. 547; U.S. v. Pa. Ry. Co., 242 U.S. 208; 
I.C.C. v. Cincinnati, N.O. & T.P. Ry. Co., 167 U.S. 479. 

13 Though the bills introduced in the 75th Congress, 3rd Session, were in 
certain respects radically different from those of the preceding three years the 
provisions on transfers is essentially similar. To that extent the construction 
given them in the hearings may be significant in interpreting the Civil Aero- 
nautics Act. Particularly is this shown to be true when Congress demonstrated 
the ease with which changes were made and inserted into a provision of a bill 
to show a change in meaning and intent over its predecessors. See Hearings 
before the Committee on Interstate and Foreign Commerce on H.R. 9738, 75th 
Cong., 3rd Sess. (1938) 41. 

14 Though it is arguable that this indicates a lack of appreciation of the 
problem it is also probable that they considered the meaning generally too well 
understood to give extended time to it in their debates. As evidence of this see 
quotation of Jacobson in text immediately following note 16 infra. 

15 Hearings before the Commiitce on Interstate and Foreign Commerce on 
H.R. 5234, 75th Cong., Ist Sess. (1938). 

16 Td. §305(i) provided that: “any ... certificate ... to engage as an air 
carrier in interstate air transportation ... may be transferred pursuant to such 
rules and regulations as the Commission may prescribe.” 
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more clearly the administrator’s duty to protect the public interest in au- 
thorizing a transfer. This is borne out by the only reference to this provi- 
sion in the Hearings.17 During the Hearings on H.R. 9738, Mr. C. M. 
Hester stated that ‘“‘(Previous bills) provide that a certificate may be trans- 
ferred under rules and regulations to be prescribed by the Interstate Com- 
merce Commission. The present bill, on the other hand, provides that a 
certificate may be transferred only upon approval of the Authority. The 
provision in H.R. 7273 does not appear to be sufficient to authorize the 
Interstate Commerce Commission to prohibit the transfer of a certificate 
in the event that the transfer would be adverse to the public interest. Since, 
in many cases, the issuance of a certificate may depend upon the ability and 
integrity of the persons receiving it, it was considered advisable to include 
a provision which would clearly empower the Authority to prevent an unde- 
sirable transfer.’’!§ 


This appears to include more than the statement that the change con- 
sisted of clarifying the conditions precedent to transfer, i.e., in the public 
interest, and to circumscribe the legislative purposes of the provision for 
transfer, namely to prevent transfers, under certain circumstances, which 
were initiated by the carriers themselves. What doubt may have existed 
concerning the somewhat ambiguous language in predecessor bills is dimin- 
ished by this interpretation. 


It is also significant to note the similarity between Section 401(i) con- 
cerning transfers, and Section 408 concerning Consolidations, Mergers, 
and Acquisitions of Control.!® Section 401(i) provides that “‘No certificate 
may be transferred unless such transfer is approved by the Authority as 
being consistent with the public interest.” Similarly, Section 408 makes it 
unlawful for any carrier to consolidate, merge, or acquire control over any 
other carrier “unless approved by the Board as .. . consistent with the 
public interest.” The CAB cases concerning Section 408 thus far have 
required only the approval of a plan formulated and initiated by the car- 
riers, but an elaboration by analogy can be shown in the construction given 
to counterparts in the Interstate Commerce Act, upon which Section 408 
was modeled in principle.?° 


In the only known case to come before the Commission in which this 
question was considered, it stated broadly that the provisions of the Inter- 
state Commerce Act do not provide for compulsory consolidation. The idea 
was considered by Congress and rejected, the provisions of the Interstate 





17C, M. Hester reporting on changes made in H.R. 9738 over the previous 
bill reported by this same Committee. Hearings before the House Committee on 
Interstate and Foreign Commerce on H.R. 9738, 75th Cong., 3rd Sess. (1938) 41. 

18 These views are particularly significant in view of his being the first ad- 
ministrator of the Act, and chairman of the Drafting Subcommittee of the Inter- 
departmental Committee which drafted H.R. 9738 and which is imputed to be 
indirectly responsible for the wording of §401 of the Act. 

19 Tt is submitted that §401(i) is merely another phase of §408, both being 
closely related in principle as well as in phraseology. 

20 RHYNE, CIVIL AERONAUTICS ACT ANNOTATED (1939), at p. 99; See Acquisi- 
tion of Marquette by TWA, 2 CAB 409, 412: “The reports of the Congressional 
Committee hearings held prior to the enactment of the Civil Aeronautics Act 
likewise indicate an intent to provide the same general type of regulation for 
Air Carriers as was provided for Railroads and Motor Carriers and it was 
desirable to pattern the Civil Aeronautics Act upon such prior legislation in 
order to avoid confusion of interpretation since that legislation was not new or 
untried but embraced definite policies built up over a period of years.” See also 
the Caribbean Area Case, 9 CAB 534 (Serial E-1981, Doc. 2246 (1948), p. 21). 
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Commerce Act regarding consolidation and mergers having purpose without 
such construction.*! 

In view of the restrictive nature of the language and the interpretation 
thus given to it by the Congress, it is difficult to understand how the Board 
can construe a different legislative intent from the broader policy provisions. 
This of course need not preclude argument that the overall policies of the 
Act as set forth in Section 2 could not be wholly effected or implemented 
unless the regulatory agency possess such authority. 


REVOCATION 


Though the Transfer Sections of the Act may not clearly give the Board 
the authority to transfer a certificate on its own initiative, it is submitted 
that a forced transfer is in effect a termination or revocation and a reissu- 
ance. Assuming that to be true, what limiting effect, if any, would that 
have on the Board’s action in the present case? Section 401(h)** of the 
Act provides that a certificate may be revoked by the Board in whole or in 
part, for intentional failure to comply with any provision of the Act, or 
order, rule, or regulation issued thereunder or any term, condition, or limi- 
tation of such certificate.22 The issue then arises whether this was meant 
to be a limiting provision or merely to provide another reason for cancella- 
tion of the carrier’s authorization, since at no place in the legislative his- 
tory“? is Section 401(h) specifically discussed nor has any case arisen 
wherein the Board has been called upon to exert its revocation power under 
this Section. In the only revocation case?° to come before the Board Section 
401(g) rather than Section 401(h) was applied.?° 





21 Operation of Lines ond Issue of Capital Stock by the N. Y., Chi. & St. 
Louis R.R. Co., 79 I.C.C. 581 (1923): the Commission does not specify where the 
record of this Congressional consideration may be found. See also 2 SHARFMAN, 
THE INTERSTATE COMMERCE COMMISSION 254 (19381): “It should be noted that 
consolidation under the act was to be voluntary. Carriers could not be compelled 
to combine... but with certain exceptions they could be prevented from combining 
in ways that were contrary to... (the plan of the Commission).” Accord, 
LOCKLIN, ECONOMICS OF TRANSPORTATION 246 (3rd Edition, 1947). 

22§401(h) provides: “The Board, upon petition or complaint or upon its 
own initiative, after notice and hearing, may alter, amend, modify, or suspend 
any such certificate, in whole or in part, if the public convenience and necessity 
so require, or may revoke any such certificate, in whole or in part, for intentional 
failure to comply with any term, condition, or limitation of such certificate; Pro- 
vided, that no such certificate shall be revoked unless the holder thereof fails 
to comply, within a reasonable time to be fixed by the Board, with an order of 
the Board commanding obedience to the provision, or to the order (other than 
the order issued in accordance with this proviso), rule, regulation, term, condi- 
tion, or limitation found by the Board to have been violated. Any interested 
person may file with the Board a protest or memorandum in support of or in 
opposition to the alteration, amendment, modification, suspension, or revocation 
of a certificate.” 52 Stat. 987 (1938), 49 U.S.C.A. §481(h) (Supp. 1946). 

23 Since settlement of the Pilots Strike, no such violation has been charged 
to NAL. 

“4 See Note 11, supra. 

“5 Tri-State Aviation, Revocation of Certificate, 4 CAB 100, (1943). In this 
case Tri-State had been issued a grandfather certificate, and thereafter had failed 
to commence operations within the 90 day period required by §401(g). Steps 
short of revocation have thus far proved sufficient remedies. See O’Connell, Legal 
Problems in Revising Air Route Pattern, 15 J. Air L. & C. 397, 405 (1948). 

*6 §401(g) provides: “Each certificate shall be effective from the date speci- 
fied therein and shall continue in effect until suspended or revoked as hereinafter 
provided, or until the Board shall certify that operation thereunder has ceased, 

: Provided, that if any service authorized by a certificate is not inaugurated 
within such period, not less than ninety days after the date of authorization as 
shall be fixed by the Board, or if, for a period of ninety days or such other period 
as may be designated by the Board, any such service is not operated, the Board 
may by order entered after notice and hearing, direct that such certificate shall 
thereupon cease to be effective to the extent of such service.” 52 Stat. 987 (1938) 
49 U.S.C.A. §481(g) (Supp. 1946). 
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One basic purpose of the Act was to encourage sound development of 
civil aeronautics.*? It was early recognized that major consideration was 
to be given to fostering the economic stability of carriers. Thus the air 
carriers were to “be assured,” through the issuance of certificates of con- 
venience and necessity, “of permanence of operation.’’*8 This the air industry 
enthusiastically endorsed.*? The feature of permanence is of great signifi- 
cance.®® Indeed it would be difficult to appreciate the benefits of a perma- 
nent certificate if the Board could revoke a certificate on a mere finding of 
public interest?! as defined in Section 2. 


The need for or purpose to be served by temporary certificates would 
appear to vanish when it is considered that the purpose of issuing a tem- 
porary certificate is that the public interest would not be served by the 
issuance of a permanent certificate.“ Argument might be made that the 
real reason for issuing temporary certificates was to alleviate the time 
consumed by decertification proceedings, but this is somewhat negated since 
some temporary certification orders have not stated definite time limits.** 


Though the word “permanent” is used many times by the Board and 
by authoritative writers, nowhere do they define the extent | of its meaning 





“7 See note 2 supra. 

*8 Hester, The Civil Aeronautics Act of 1938, 9 J. Air L. & C. 451, 454 (1948). 

“9 Edgar S. Gorrell, of the Air Transport Association of America, in sum- 
marizing the economic problems of the air carrier industry, stated that economic 
regulation was needed to solve the existing chaotic conditions of the air industry, 
that the industry was highly in favor of the certification in order to give their 
business “a measure of stability and the promise of a financially sound future.” 
That these are still the objectives, see CAB’s Economic Program for 1949, Feb. 
21, 1949, p. 1, 4. 

30 The question concerning the element of permanency when the carrier is no 
longer willing or able to continue service, is covered in §401(¢): “or until the 
authority shall certify that operation has ceased...” It has not been decided fully 
what is needed to constitute a cessation. However, without the aid of such words 
the M.C.C. has treated cessation for any reason as a wilful violation. See note 
51 infra. 

31 Use of the word “mere” is not meant to belittle the value in the necessity 
of such a finding in certain instances, but is meant to emphasize that part of the 
Act which more than any other seems to stress the element of permanence: “Each 
certificate shall be effective from the date specified therein, and shall continue in 
effect until suspended or revoked as hereinafter provided .. .” (§401(g)). 

32 Upon a request to the Board for a permanent certificate by Northeast 
Airlines, the Board allowed only a temporary certificate stating; “It is not pos- 
sible at this time to predict the volume of traffic to Europe, the duration and 
extent of operating rights through European countries; or the whole course of 
International air transportation. These considerations demand that the plan of 
operations by United States carriers should be subject to review and changes 
which may be dictated by shifting elements. Conclusion requires that the certifi- 
cates issued . . . should not be of a fixed and inflexible nature, but should be of 
such a nature as to permit necessary revisions and at the same time provide a 
framework which will allow a proper development of American ... air transpor- 
tation . . .”, Northeast Airlines, Inc., North Atlantic Route Case, 6 CAB 319 
(1945) ; Pan American Airways, Inc., 4 CAB 161 (1948); national defense being 
another feature of Public Convenience and Necessity; National Airlines, Inc., 
Miami Key West Service, 4 CAB 546, 548 (1944); accord, Pan American Airways 
Co., U.S.-Africa Service, 3 CAB 47 (1941). 

83 See Am. Export Airlines, Inc., Temporary Certificate of Public Con- 
venience and Necessity, 3 CAB 294 (1941); NAL, Inc., Miami Key West Service, 
4 CAB 646 (1944); PAA, U.S.-Africa Service, 3 CAB 47 (1941). 

However, that the temporary certification provision was meant to serve a 
very real purpose as distinguished from permanent certification is evidenced by 
the fact that since the Board may issue them if they find that the public interest 
would be better served thereby (§401(d) (2)) such is the same as providing 
that if a termination date is specified such certificate mav be terminated on that 
date in the public interest, —a power not clearly afforded with respect to the 
termination of permanent certificates. What use can be made of the temporary 
certification power in the future for purposes of realignment of route patterns, 
particularly where termination dates are not specified is yet to be decided. 
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as used. However, the generally accepted definition is: continuing, lasting, 
or enduring, as against “temporary”; without fundamental change, but 
less than absolute perpetuity.** The policy of the Board is mainly consistent 
with this definition, hence with a vital distinction between the amending 
power and the power of revocation, and between the conditions which must 
necessarily be found prior to the exertion of each such power. 


The Board has stated that although the power to alter, amend, and 
modify connote a limited power to change an existing certificate, that the 
power to amend means power “to change without destroying the identity 
of the thing changed.’3> It has heretofore been decided in the Caribbean 
Area Case** that under Section 401(h) it had authority, acting upon its own 
initiative, to compel a carrier on grounds of public convenience to extend 
its route to territory and points not previously served, and to remove from 
its routes points previously served, provided the extension or diminution 
does not bring about a basic transformation of the character of the carrier.” 
In answer to the contention that the diminution of authorization on such 
grounds — namely, the public interest — may accomplish results identical 
with those brought about by a partial revocation for “intentional violations 
of the Act, the CAB replied that the amending power confers on the Board 
the power to bring about changes in a certificate which might diminish or 
impair the authority under such certificate by completely eliminating a point 
or by imposing such conditions as would result in restricting the services 
that may be rendered; thus denying the claim that such action is a revoca- 
tion, total or partial,” which could be accomplished only for an intentional 
failure of the holder to comply with .. . (a provision of the Act) .37 


This would seem to be a strict confinement of the Board’s action. How- 
ever, the situation was confused once more when the CAB stated that it 
was not deciding whether omission of the word “revoke” from the first 
clause of Section 401(h) limits the Board, on public convenience and neces- 
sity, to changes falling short of a basic transformation of the carrier, or 
permanent withdrawal of all rights under the certificate. Obviously this was 
inserted as a safety measure against a possible undesired self-limitation. 
Nevertheless, it can be well argued that it would be contrary to the apparent 
policy of the Board and of the Act itself to make basic transformations in 
in the carrier’s certificates under the amending power, or to revoke a certifi- 
cate for any other than a willful violation of the Act. Though it may ulti- 
mately be held that the CAB’s power in revocation cases is restricted to 
situations of wilful violations, the power to eliminate undesirable route 
segments and/or to add segments considered to be in the public interest, 
even if restricted to insubstantial changes, aids the Board, at least partially, 
in carrying out its function of adapting the air pattern to coincide with 
changing public needs. The extent of the possible implication of such a 





34 Permanent: “Continuing or enduring in the same status, place, or like- 
ness, without fundamental or marked change.” WEBSTER’S NEW INTERNATIONAL 
DICTIONARY (2nd Ed., 1945). 

“The word does not always embrace the idea of absolute perpetuity.” Bou- 
VIER’S LAW DICTIONARY (Student’s Ed., 1934). 

In addition, the courts have interpreted the meaning of “permanent” as 
contrasted with temporary, as “continuing in the same state or without any 
change that destroys form or character, but not equivalent to perpetual, or un- 
ending, or lifelong.” 32 WorDS AND PHRASES 87 (Permanent Ed., 1940). 

35 Panagra Terminal Investigation, 4 CAB 670 (1941) and cases there cited. 
” 36 Caribbean Area Case, note 20 supra; Panagra Terminal Investigation, note 
85 supra. 

_ .87 Seemingly, it would have been superfluous to import this self-limitation, 
in full accord with the definition of “permanent,” if the Board had carried the 
power to revoke under the same circumstances. 
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move to NAL dismemberment proceedings in lieu of complete revocation 
would at best be only conjectural since the Board has apparently left it to 
a case by case basis, and it is too early to come to any conclusions.®® 


The consensus of authoritative writers and those charged with the inter- 
pretation of the Act at its outset was that all unlimited*®® certificates, ex- 
cepting those issued to foreign air carriers,*® were to have two important 
features — (a) permanence and (b) revocation only for a wilful violation 
of the Act.41 These views exemplify the distinctions made in the first 
sentence of Section 401(h).4* Nothing in the sentence gives the implication 
that there could be a revocation on any finding less than a wilful violation, 
or that it could be revoked on the basis of a finding that conditions 
precedent to its issuance no longer exist in whole or in part. 


Congress with seeming clarity meant to create two separate and distinct 
powers based on different and independent conditions precedent, one eco- 
nomic —to amend, modify or suspend in the public interest — the other 
punitive — to revoke for a wilful violation.4? Had Congress meant anything 
else it easily could have so provided. This is shown by a reading of the 
Federal Communications Act of 193444 where it was provided that “Any 
station license may be revoked . . . because of conditions revealed by such 
statements of fact as may be required from time to time which would war- 
rant the Commission in refusing to grant a license on an original applica- 
tion...” This was in addition to a provision for revocation based on a 
violation of the Act. There is no particular sanctity in the element of “per- 
manence” except when considered in connection with the specified or implied 
purposes which the particular Act was intended to serve. Returning to the 
Federal Communications Act, it is clear that the rights thereunder were to 
be temporary in nature. Certificates are limited to three years duration, 
revocable at any time in the public interest, and need not be renewed. 
Clearly it is not the purpose of that Act to protect the continued operation 
of the licensee but rather to protect the public. In contrast, the policy of 
the Civil Aeronautics Act is the protection of the licensee as evidenced by the 
protection of its revenues and the protection afforded against uneconomic 
competition.*® In view of the protection afforded by the certificate it is not 


*S “While we must find therefore, that there are limits to the scope of the 
grant of power in section 401(h) the generality of the Statutory language makes 
it impossible to draw any precise line of demarcation between what is permitted 
and what is not.” Panagra Terminal Investigation, note 35 supra. 

39 Those not issued as limited or temporary certificates under §401(d) (2). 
See note 32 supra. 

40 §402(g), concerning permits to Foreign Air Carriers, provides: “Any per- 
mit issued under the provisions of this section may, after notice and hearing, be 
altered, modified, amended, suspended, cancelled, or revoked by the Authority 
whenever it finds such action to be in the public interest . . .” Note that here, 
as against §401(h), concerning domestic carriers, the Act specifically provides 
that the certificates may be revoked in the public interest. 

41 See note 28, supra, at p. 453; accord, Oswald Ryan, Civil Aeronautics Act, 
Public Utilities Fortnightly, April 27, 1939, p. 518. 

42 See note 22 supra. The board apparently considers modification, amend- 
ment, and alteration as synonymous with each other; see Pan American Airways, 
Latin American Service, 4 CAB 540 (1946), where the terms are used inter- 
changeably. 

43 Caribbean Area Case, note 20, supra, at p. 26. 

44 FEDERAL COMMUNICATIONS Act, 48 Stat. 1105 (1934), 47 U.S.C.A. $312 
(supp. 1948). 

45 See discussion, Keyes, National Policy Toward Commercial Aviation— 
Some Basic Problems, 16 J. AiR L. & C. 280 (1949); the protectionist policy has 
been attributed to some extent to the belief that the industry in its early stages 
would not be able to support itself. See Goodrick, Air Mail Subsidy of Commer- 
cial Aviation, 16 J. Air L. & C. 253 (1949); CAB’s Economic Program for 1949 
(Feb. 21, 1949). 
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surprising to find the intent of Congress to impart to certificates an element 
of permanence and stability by providing also that they could be subject to 
revocation only as a penalty for wilful violations. To hold otherwise would 
seem to convert into meaningless words the express language of Section 
401(g) which provides that each certificate shall be effective from the date 
specified therein, and shall remain in effect until revoked as thereinafter pro- 
vided. It would contribute great uncertainty as to the finality of any right 
granted. 


Since the Civil Aeronautics Act, interpreted literally, provides for a 
finding of one condition for exertion of the amending power and a different 
one for revoking, it is significant to note that other preceding acts have pro- 
vided that only one finding, a wilful violation, is necessary for the exertion 
of both.*® It is logical to assume that these other acts were known to and 
considered by the drafters of the proposed legislation,47 when it is noted that 
the majority of the forerunner bills contained amending and revocation 
powers similar to the other regulatory Acts in requiring the finding of only 
one condition precedent for their exertion.*® The Board took note of this 
difference saying, “The provisions of Section 401(h) allowing the Board to 
alter, amend and modify, or suspend a certificate, in whole or in part, if 
the public convenience and necessity so require have no counterpart in the 
terms of Section 212(a) of the I.C.C. relating to changes in the certifi- 
cates of motor carriers. Apart from instances of wilful violation, the only 
authority expressly granted the I.C.C. to effect changes in motor carrier 
certificate is found in the language which provides that a ‘certificate may, 
upon application of the holder . . . be amended or revoked in whole or in 
part’ ”’.49 It is logical to assume that the change in the conditions necessary 
to the exertion of the powers was not without purpose, particularly since 
the change was made in the amending provision giving the CAB wider dis- 
cretion in its exertion — namely for good cause and in the public interest, 
while leaving the revocation power as it stood before, to be exerted only for 
a wilful violation. 


Since the revocation provision of the Civil Aeronautics and the M.C.C. 
Acts are the the same, the construction given the M.C.C. Act may be heipful 
in interpreting the Aeronautics Act.°® The opinions of the Motor Carrier 





46 “Certificates, permits, and licenses shall be effective from the date specified 
therein and shall remain in effect until ended or terminated as herein provided. 
Any such certificate, permit, or license may, upon application of the holde1 
thereof, in the discretion of the Commission be amended, or revoked in whole or in 
part, or may upon complaint, or on the Commission’s own initiative, after notice 
and hearing be suspended, changed, or revoked, in whole or in part for wilful fail- 
ure to comply with any provision of this chapter, or any lawful order, rule, or reg- 
ulation of the Commission .. .” INTERSTATE COMMERCE ACT, ParT II, Motor 
CARRIERS, 49 Stat. 555 (1935), 49 U.S.C.A. §312(a): “A basic permit shall by or- 
der of the Secretary of the Treasury, after due notice and opportunity for hearing 
to the permittee, (1) be revoked, or suspended for such period as the Secretary of 
the Treasury deems appropriate, if the Secretary finds that the permittee has wil- 
fully violated any of the conditions thereof.” FEDERAL ALCOHOLIC ADMIN. ACT, 
49 Stat. 978 (1935), 27 U.S.C.A. §204(e). 

47 S. 3845, 75th Cong., 3rd Sess. (1938) finally became the Civil Aeronautics 
Act; see note 11, supra; since there was a hearing on S. 3659, the predecessor to 
the S. 3845, there was no official hearing reported on S. 3845. 

48 For example, see §305(j) of H.R. 5234, 75th Cong., 1st Sess. (1937), which 
provided that “The Commission . . . may upon complaint or on its own initiative, 
after notice and hearing, suspend, amend, or revoke a certificate, in whole or in 
part, for willful failure to comply ... (etc.).” 

49 Caribbean Area Case, note 20, supra, at 30-31. 

50“The reports of the Congressional Committee hearings held prior to the 
enactment of the Civil Aeronautics Act likewise indicate an intent to provide the 
same general type of regulation for air carriers and that it was desirable to pat- 
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Commission reveal that where revocation was accomplished the Commission 
found it necessary to find a wilful violation. The best illustration is the lead- 
ing Smith Bros. case*! where revocation of a certificate was sought by the 
Commission because of alleged cessation of all operations authorized there- 
under. The Commission first found it necessary to find a wilful violation to 
comply with a valid condition of the certificate. Even where involuntary 
bankruptcy had caused cessation of operation it was found necessary to 
state that involuntary bankruptcy is within the control of the bankrupt and 
that he is responsible for the legal consequences that flow therefrom.®? In 
other words, although the carrier’s cessation of all operations or other fail- 
ure to comply might be traced to misfortune rather than to negligence, or 
deliberate wrongful conduct, nevertheless under the authority of the Smith 
case it will be construed to be a wilful violation or failure. 


It remains to be considered whether there is any other manner in which 
a permanent certificate may come to an end. The only case found where this 
matter was squarely faced was in the Smith Bros. case arising, however, 
under the Motor Carrier Act where the similar provisions were in issue. 
Referring to Section 312(a),°* which provides that “Certificates . . . shall 
be effective from the date specified therein, and shall remain in effect 
until suspended or terminated as herein provided, ‘the Commission held 
that the word “terminate” referred only to those provisions specifically 
stated in Section 312(a), namely revocation for a wilful violation,®* against 
a strong dissent that “terminated” is broader than “revocation” and must 
have been meant to include or refer to other methods of termination. But 
to hold this, said the majority, would be to make the rest of Section 312(a) 
merely surplusage and, even more important, would wipe out the stability 
and certainty with respect to operating rights of common carriers by motor 
vehicles required in the public interest and contemplated by the Act. 


This argument was conclusive with respect to Motor Carriers and it can 
strongly be argued that it has as much force, in logic and in policy, when 
applied to the Civil Aeronautics Act. Indeed it may be argued that it has 
even more validity under the Aeronautics Act, since, though this case 
arose after 1938, it appears that Congress appreciated this conflict under the 
Motor Carrier Act by substituting for the word ‘‘terminate” in Section 
401(g) (the counterpart provision of the Aeronautics Act)5° the word “re- 
voked.” making only one alternative, i.e., ‘or until the Authority shall certify 
that operation thereunder has ceased,” a provision not specifically expressed 
in the M.C.A. but treated there as a wilful violation. 





tern the Civil Aeronautics Act upon such prior legislation in order to avoid confu- 
sion of interpretation, since that legislation was not new or untried, but embraced 
definite policies built up over a period of years.” Acquisition of Marquette by 
TWA—Supplemental Opinion, 2 CAB 409, 412 (1940). 

51 Smith Bros. Revocation of Certificate, 22 MCC 523 (1939), af’'d 33 MCC 
465 (1941); accord, Hudson Bus Transportation Co., Inc., 46 MCC 9 (1945), 
where the Commission stated that once the certificate is issued such “marks the 
end of the proceeding and upon the facts before us (the Board having found no 
wilful violation) we are without power to revoke it in whole or in part.” 

52 Gregg Cartage and Storage Co., Common Carrier Application, 21 MCC 17 
(1938). 

53 See note 45, supra. 

54“In our opinion, the language of the foregoing section (relating to §312 
(a)) is clear and definite and unmistakingly shows that Congress intended that a 
certificate, once effective, may be terminated by us only on the ‘conditions, and 
according to the procedure therein specifically provided. (That) ... once a cer- 
tificate, duly and regularly issued, becomes effective, our authority to determine it 
is expressly marked off and limited.” 

55 Compare the first sentence of §401(g) of the Civil Aeronautics Act with 
the first sentence of §312 of the Motor Carrier Act. 

















JUDICIAL 481 

Though the Act may thus preclude a revocation save on the finding of 
a wilful violation, sight must not be lost of the power of the Board to order 
suspension of a certificate without a finding of a wilful violation. For all 
practical purposes, as far as the carrier is concerned, the effect of both 
may be the same. This poses the issue of the validity of an unlimited sus- 
pension of a certificate, particularly a temporary certificate. The economic 
effect of an unlimited or prolonged suspension of operation may well be to 
force a carrier into liquidation, thus achieving indirectly the same result 
as a revocation.5® Since the practical effects may be the same it may of 
course be little consolation to carriers to show that those charged with inter- 
preting the act at the outset had understood Section 401(h) to mean that 
although the effectiveness of a certificate was ended temporarily, the perma- 
nent right granted therein could not be impaired by suspension but only 
by revocation.** 


CONCLUSION 


Since the action contemplated by the first order of the Board looking to 
the dismemberment of NAL is without precedent in the history of the Act 
and because of the very meager but important discussion of this problem in 
the Congressional Committee Hearings on the many bills which led up to 
the Act of 1938, recourse has by necessity been made in instances to the 
provisions of other analogous regulatory acts and the interpretations of 
which we must assume that Congress in some measure was aware. The 
Board has often relied upon the experienced construction of comparable 
provisions of the Interstate Commerce Act as a guide in determining the 
scope of their powers under the Civil Aeronautics Act, and shall most likely 
continue to do so, giving due regard to substantial differences. 


From the foregoing discussion one may conclude that the CAB lacks the 
legal power to compel route transfers on a finding of public convenience and 
necessity, or, revoke a certificate on any other than a finding of a wilful vio- 
lation as set out in Section 401(h). As has been noted, the Section provided 
for two things: 1st, for amending, modifying, altering, etc. a certificate — 
an economic power; and 2nd for revocation —a penal provision. This coin- 
cides with the broad policy of the Act, for any other construction would put 
all carrier operations on a day to day basis — a result certainly not in keep- 
ing with a stabilized and highly efficient air industry. Rather it would strike 
at the basic element of permanence of certificates, damaging the industry’s 
stability, and making financial, personnel, and management problems ex- 
tremely difficult. To find to the contrary would be to read into words what 
is not there, a practice not in keeping with a “government of laws,” nor 
free from the possibility of running into a constitutional barrier. 


It has been argued that the basic policies of the Act and the responsibili- 
ties of the Board in developing an air transportation system adapted to the 
present and future needs of foreign and domestic commerce cannot be ef- 
fectuated unless the Act be interpreted as giving the Board this power, em- 
phasis being laid on the greater need for control in air transportation than 
on land. However this may be, specific provisions of the Act cannot be ig- 
nored in the assumption of powers. It has been the consistent policy of 
the Supreme Court that where there is a conflict between general and spe- 





56 For a brief discussion of some of the alternatives open to the Board, see 
Wohlstetter, Re-ordering the National Air Pattern, 15 J. AIR L. & C. 466 (1948). 
57 See notes 28 and 41, supra; for a discussion of the suspending power, see 
Black, Suspension of Certificates of Convenience and Necessity under Civil Aero. 
Act of 1938, 14 J. AIR L. & C. 512 (1947). 
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cific provisions the specific will govern.58 Applied here, it would mean that 
the methods of carrying out the broader policies are limited to the specific 
grants of power given in Sections 401(g), 401(h), and 401(i). 


That Congress has transferred such power to any administrative body is 
not to be presumed or implied from any doubtful and uncertain language. 
Words and phrases efficacious to make such a delegation of power are well 
understood and have been used, and if Congress had intended to grant 
such a power to the Board it cannot be doubted that it would have used 
language open to no misconstruction. 


However, the permanence of the certified routes coupled with the cost- 
plus-support program based on the CAB’s current view of Section 406, con- 
cerning the authority to fix rates for the transportation of mail,5® may well 
saddle the government with a lasting and burdensome subsidy. It might 
well be urged that Congress should clarify the question of revocation by con- 
sidering legislation specifically authorizing such in the public interest 
wherever original misjudgment may have occurred in the issuance of a 
certificate, or wherever changed factors may characterize the carrier’s op- 
eration.®° 

WILLIAM J. HARBECK* 





LIMITATION OF PASSENGER LIABILITY THROUGH AIR TARIFFS 


N January 12, 1948 an Eastern Air Lines passenger plane crashed in 

Maryland killing or injuring all on board. Several months later the 
heirs of Lynn Brandt, one of the passengers who died as a result of his 
injuries, filed a wrongful death action against the carrier. Among the 
defenses raised by the airline was that the suit was barred because of the 
failure of the deceased’s heirs, executors or next of kin to file written notice 
of their proposed claim within 90 days after the accident. The motion to 
strike this defense was denied by a federal court in the Southern District 
of New York, and the case was remanded to proceed with trial.? 


The ruling denying the plaintiff’s motion to strike the defense of lack 
of notice was supported by citing one of the terms of the air passenger 





58 In 1883 the Supreme Court described this principle as a “well-settled rule,” 

and it is universally accepted today. See Townsend v. Little, 109 U.S. 504, 512 
(1883). 
59 The CAB has committed itself to a program of determining fair and rea- 
sonable rates of mail compensation for air carriers in consideration of “the need 
of each such air carrier for compensation for the transportation of mail sufficient 
to insure the performance of such service, and, together with all other revenue of 
the air carrier, to enable such air carrier under honest, economical, and efficient 
management, to maintain and continue the development of air transportation.” 
Civil Aeronautics Board’s Economic Program for 1949, Feb. 21, 1949, p. 5. The 
CAB is fully aware that this may entail financing certain carriers through subsi- 
dies to meet their break even needs. See also Goodrick, Air Mail Subsidy of Com- 
mercial Aviation, 16 J. Air L. & C. 253 (1949); Keyes, National Policy Towards 
Commercial Aviation—-Some Basic Problems, 16 J. AiR L. & C. 280 (1949). 

60 No official request before Congress has yet been made. However, in an ad- 
dress before the Chicago Bar Association, Oct. 28, 1948, Joseph O’Connell, Jr., 
chairman of the CAB, stated that until the other tools which “we possess are 
found to be inadequate to do the kind of realignment which must be done,” he “was 
not disposed personally to request Congress for power to revoke a certificate other 
than for cause. But I would not be bashful about requesting the power because of 
any theory which may exist with respect to the sanctity in perpetuity of a certifi- 
cate...” O’Connell, Legal Problems in Revising Air Route Pattern, 15 J. Air L. 
& C. 397 (1948). 

* Student, Northwestern Law School, Member Legal Publications Board. 

1 Md. for the use of Brandt et al. v. Eastern Air Lines, Inc., 1948 U.S. Av. R. 
637, 2 Avi. 14,806 (S. D. N. Y. 1948). 
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tariffs filed by Eastern in accordance with the requirements of the Civil 
Aeronautics Act of 1938. The provision on which the carrier relied was Sec- 
tion 17A of the air passenger tariffs which states: 
Personal injury or death—Time limitations. No action shall be 
maintained for any injury to or death of any passenger unless notice of 

the claim is presented in writing to the general office of the participating 

carrier alleged to be responsible therefor within 90 days after the alleged 

occurrence of the events giving rise to the claim, and unless the action is 
commenced within one year after the alleged occurrence.” 

The heirs of the deceased passenger were apparently unaware of this 
or any other tariff provision and learned of its existence and significance for 
the first time upon receipt of the airline’s defensive pleadings. Nevertheless, 
their failure, through ignorance or negligence, to inform the carrier in 
writing within 90 days after the crash that they proposed to bring an action 
presumably creates a fatal bar to their claim. 


The validity and reasonableness of the notice requirements in the air 
passenger tariffs applicable to all United States domestic carriers has never 
been passed upon by an appellate tribunal. However, if the airlines persist 
in enforcing the requirement against injured passengers or the next of kin 
in wrongful death suits, the question will have to be decided by a more 
authoritative opinion than a trial court’s ruling on a motion. When the 
appellate courts receive this problem, an analysis of related carrier cases 
may reveal that in situations like the Brandt case, the requirement of notice 
is unreasonable, invalid and should not be enforced. 


In spite of the fact that the vast majority of the traveling public is 
unaware of the existence of the requirement of notice of claims, the airlines 
have been able to establish and enforce it by including it among the other 
rules and regulations of the tariffs. The Act of 1938 requires every carrier 
to file tariff schedules which include both a list of its rates, charges and fares 
and also a statement of its operating rules, practices and regulations.® 
Copies of the tariffs must be kept available for inspection at the airline’s 
public offices as well as filed with the Civil Aeronautics Board. Departure 
by the carrier from the provisions of the recorded tariffs has been made 
a criminal offense,* and the provisions may be altered or abrogated only 
after notice and subject to the supervision of the CAB.5 


Every airline ticket contains the words “Subject to Tariff Regulations” 
stamped on it. This brief phrase purports to inform the purchaser that he 
has just entered into a contract with the airline into which all of the elabo- 
rate terms of the published tariff have been incorporated by reference. In- 
clusion of the tariff provisions in the contract of carriage has been approved 
by a substantial number of decisions in many varieties of both surface and 
air carriage cases. That most passengers are unaware of the significance 
of the words stamped on the ticket and that practically none are familiar 
with specific tariff provisions does not alter the fact that the tariff rules 
become binding on both passenger and carrier. 


As long as nothing in the tariff conflicts with any common law or statu- 
tory duty of common carriers, no problem is presented by judicial enforce- 
ment of the provisions. But the requirement that all personal injury or 
wrongful death actions must be preceded by written notice to the carrier 





2 Local and Joint Tariff No. PR-2, Agent M. F. Redfern’s CAB No. 12. 

3 52 Stat. 992, 49 USCA §483 (Supp. 1947). 

452 Stat. 1015, 49 USCA §622 (Supp. 1947). 

5 52 Stat. 993, 49 USCA §483(c) (Supp. 1937). 

6 Markham & Blair, Effect of Tariff Provisions Filed Under the CAA, 15 J. 
AIR L. & C. 251, 259 (1948). 
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within 90 days has the ultimate effect of limiting the measure of liability of 
air carriers to their passengers. Direct limitation of liability through ex- 
press contractual agreement with their passengers has been declared con- 
trary to public policy in two cases in which the airlines insisted that the 
passenger sign a waiver of liability before issuing him a ticket.? While it is 
true that requiring written notice of claims is not as stringent a restriction 
of common carrier liability as is a flat waiver, the difference is only one of 
degree. Judge Cardozo upheld the notice requirement in a water carriage 
case by labeling it “regulation rather than exoneration.”> However, the 
effect of failure to give notice will destroy an injured plaintiff’s right of 
action against a negligent carrier just as effectively as if he had been forced 
to sign a waiver of liability before being issued his ticket. Labeling one 
method regulation and the other exoneration does not alter the fact that 
a common law remedy will be destroyed or abated by judicial approval of 
either scheme. 


The effect of Section 17A is to impose restrictions on injured passengers 
which ‘would not exist in the absence of the tariffs. The normal period of 
limitations in personal injury actions is not one year, but two.9 Further- 
more, the added requirement of written notice of claims as a condition 
precedent to an action against a common carrier is unmatched by the statu- 
tory requirements of any jurisdiction.!" In light of the specific language of 
Section 1106 of the CAA?! which declares that: 


“nothing in this chapter shall in any way abridge or alter the remedies 
now existing at common law or by statute, but the provisions of this 
chapter are in addition to such remedies,” 


the use of this federal regulatory statute as a vehicle by which the air 
carriers may avoid the full measure of liability imposed by common law 
is a perversion of the Act. Despite the fact that notice requirements have 
been upheld in certain types of carrier cases, a comparison of these with 
the situation in air carrier cases under the CAB tariffs will show that 
none of them are valid precedent for holding the airline passengers to 
the requirement. 


RAIL CASES 


The field in which the greatest body of law has developed around the 
validity of notice requirements is in railroad cases, particularly freight ship- 
ments. The courts have always been willing to hold shippers to notice re- 
quirements,” but this fact should constitute no justification for a similar 

7 Conklin v. Canadian- Colonial Airways, , Ine. . 266 N. Y. 244, 194 N. E. 692 
(1935); Curtiss Wright v. Glose, 66 F. 2d 710 (CCA 3d 1938). 

8 Murray v. Cunard S. S. Co., 235 N. Y. 162, 165, 1389 N. E. 226, 228 (1923) 
(40 day notice provision upheld as a reasonable effort to protect the carrier 
against fraudulent claims). 

9 Ill, Revised Statutes (1947) ch. 73, §15. Purdon’s Anno. Statutes of Penn- 
sylvania, v. 12, §34. Cf. Cahil, New York Civil Procedure, 7th Ed., v. 9, §260(2) 
(three years). 

10 Notice as a condition precedent to suits against municipal corporations has 
been consistently upheld and may rarely be waived under any circumstances: 
Brockelsby v. Newton, 294 Mass. 41, 200 N. E. 351 (1986); McCarthy v. Chicago, 
312 Ill. App. 268, 38 N. E. 2d 519 (1939). Cf. Waco v. Thralls, 172 S. W. 2d 142 
(Texas Civ. App. 1943). Where the common carrier is operated by the municipal- 
ity it should also be entitled to this notice although there have been no reported 
cases on the problem. Private carriers, however, may not include themselves in 
the procedural advantages afforded to municipal corporations. 153 ALR 329 
(1944) Municipality—notice of injury—waiver. 

11 §2 Stat. 1027, 49 USCA S676 (Supp. 1947). 

12 Northern Pac. Ry. v. Wall, 241 U.S. 87 (1916); St. L., Iron Mt. & Sou. Ry. 
v. Starbird, 243 U.S. 592 (1917); Erie R. R. v. Stone, 244 U.S. 382 (1917). 
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attitude toward passengers. The common law recognized a distinct difference 
between freight and passenger carriers, imposing the absolute liability of 
an insurer upon the carrier of goods, while holding the passenger carrier 
liable only when proved negligent.!* The carrier of passengers was held to 
the highest degree of care to provide for passenger safety but was not liable 
unless actually proven to have breached that duty. Freight carriers were 
liable merely upon proof that damage had occurred in transit. If the carrier 
of goods is to be held accountable as an insurer, it is reasonable to allow it 
to pretect itself by requiring notice of claims. The inherent difference be- 
tween freight and human cargo make the chance of fraudulent claims much 
greater in the case of freight carriers. Goods travel unaccompanied. Pas- 
sengers are usually in groups and supervised by carrier personnel. Injuries 
to goods usually occur without knowledge, but rarely is a passenger injured 
without actual notice to the carrier. 


The ruling rail case supporting the validity of requiring notice from an 
injured passenger is Gooch v. Oregon Short Line Ry.,1* where the plaintiff 
was riding on a drover’s pass with a shipment of his cattle. The carrier had 
issued him the pass gratuitously, and one of the tariff provisions for that 
type of free pass required notice of injuries to be given within 30 days after 
they were incurred. Gooch pleaded that such a provision placed an unrea- 
sonable hardship on injured passengers, particularly in his case where it was 
admitted that the defendant railroad had actual notice of the accident and 
was fully aware that he would file suit against them as soon as he recovered 
from his injuries. The United States Supreme Court felt that actual notice 
would not serve as an excuse for noncompliance with the requirement and 
held for the defendant carrier. On the ground that notice of claims is a rea- 
sonable effort by the carrier to protect itself against fraudulent claims, Jus- 
tice Holmes held that the failure to give the required notice was a bar to the 
suit. He apparently agreed with the railroad’s contention that there was a 
substantial danger of fraudulent claims from persons who were either not 
injured, or not even involved in any wrecks. 


The Gooch case, so often cited in subsequent freight and drover’s pass 
cases, may be contrasted with Edmonson v. Missouri-Pacific Ry.,15 which has 
never been cited. The facts were similar. The result, however, was for the 
plaintiff despite his failure to give the required notice. The court decided to 
follow the common law version of notice requirements instead of abiding by 
the strict terms of the tariff. This view assumes that since the purpose of 
requiring notice is to inform the carrier of the accident, the injury and the 
proposed claim, the carrier may waive the requirement by any conduct which 
indicates that it is aware of these facts. As in the Gooch case, the defendant 
admitted that it knew of the pending claim and the court used this admission 
to justify the plaintiff’s failure to comply with the requirement. This result 
seems much more logical than rigidly abiding by the mandatory provisions 
of a tariff, where the purpose of the provision has been satisfied. 


If carriers are to be allowed to limit their measure of liability at all, it 
may be argued that liability to free riders should be made to differ from the 
measure owed to full paying passengers. If the passenger wishes to take 
advantage of the free carriage, perhaps he should be required to submit to 





13 American Jurisprudence, Carriers, $1236. Reasons for this difference seem 
to be the fact that there are problems of contributory negligence when dealing 
with passengers, due to the fact that passengers, to a degree, are able to look out 
for their own welfare, whereas goods are completely subject to the control of the 
carrier. 

14 258 U.S. 22 (1922). 
15 220 Mo. App. 294, 286 S. W. 439 (1926), affirmed 8 S. W. 2d 103 (1928). 
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the notice requirement, even where it is unreasonable to enforce it against a 
full paying rider.1® Of course such a distinction is not valid if the real pur- 
pose of the requirement is to protect the carrier from fraudulent claims. 
This protection is no less needed from fare paying passengers than from 
those on a free pass. Regardless, the fact remains that free passengers al- 
ways have the option to pay the fare and be protected by the duties which 
the common law imposes on the carrier. 


The airline passenger has no such choice. Even if he does pay full fare, 
he is subject to the notice requirement, a requirement which has never been 
imposed on fare paying rail passengers. The notice provisions of the Hep- 
burn Act 17 have been held to apply to freight carriers only.!5 The complete 
absence of any reported cases on the subject indicates that the ICC has never 
allowed any railroad to force a full paying passenger to give it written notice 
of claims, such as is required of airline passengers by the CAB tariffs. Rail- 
road freight and free carriage cases are poor precedents for upholding the 
limitation of liability to airline passengers through the requirement of no- 
tice of claims. 


WATER CARRIAGE CASES 


The problem of requiring notice from injured passengers has been han- 
dled rather extensively in many steamship cases. The best known decision, 
often cited to support the requirement, is The Finland,!® where the parent of 
a child injured aboard ship was held to the requirement of giving notice of 
the claim within 30 days. The cases that follow this view may be compared 
with others in which notice periods of from 3 to 30 days were held unreason- 
able.*® The general trend in the more recent decisions has been to balance 
the carrier’s actual need of warning of pending claims against the hardship 
resulting from holding injured, incapacitated or uninformed passengers to 
the terms of the requirement. Quite often the injured passenger has been 
physically incapacitated during the entire period so as to be unable to com- 
ply. In the death cases, a situation where the decedent’s executors were not 
named until after the expiration of the 10 day period caused the court to call 
the requirement not only unreasonable but impossible.” 





16 The subject of differentiation between gr atuitous and paying passengers is 
a problem in itself. The usual case involves a carrier’s employee who is injured 
while riding on a free pass. Where the pass is actually a gratuity and not part of 
the consideration for performing the duties of employ:nent the carriers have been 
allowed to exempt themselves from all liability caused by their negligence. Mon- 
talbano v. N. Y. C. R. R., 47 N. Y. S. 2d 877 (1944); Kroehling v. N. Y., 61 
N. Y. S. 2d 475 (1946). It has recently been suggested, however, that there 
should be no such distinction on the ground that those who ride free are usually of 
a class least capable of bearing the burden of the injury themselves: Justice Black, 
dissenting in Francis v. Sou. Pac. R. R., 333 U.S. 445, 461 (1948). 

17 34 Stat. 593, 49 USCA §20(11) (1906). 

18 Chi., R. I. & P. Ry. Co. v. Mancher, 248 U.S. 359 (1919). 

19 35 F. 2d 47 (S. D. N. Y. 1929). See also: Lee v. Swedish American Line, 6 
F. S. 342 (S. D. N. Y. 1933) (dead infant’s parents complied with notice require- 
ment as required by contract of carriage but were barred for failure to comply 
with short period of limitations also in contract). Silverman v. Bermuda & W. I. 
S. S. Co., 12 F. S. 164 (S. D. N. Y. 1985) (three day period in which to give re- 
quired notice upheld). Cf. Oceanic S. S. Nav. Co. v. Corcoran, 9 F. 2d 724 (CCA 
2d 1925) (three day period held unreasonable). 

20 Pac. S. S. Co. v. Cackette, 8 F. 2d 259 (CCA 9th 1925), cert. denied 269 
U.S. 586 (1925). Blackwell v. Alaska S. S. Co., 1 F. 2d 334 (D. C. Wash. 1923) 
(ten day notice provision unreasonable and not authorized by anything in the 
Shipping Board Act which was concerned with rates and fares, not with notice or 
period for bringing suit). 

21 The Europa, 6 F. S. 686 (S. D. N. Y. 1935). 
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Even if the steamship cases could be molded into a distinct pattern 
upholding the requirement of notice, the difference between the nature of 
water and air carriage makes them a doubtful precedent. In both types of 
transit the passengers scatter at the end of the trip making it difficult to 
check on the validity of subsequent claims. Resemblance ends there. Air 
transport is comparatively rapid and in small cabins, so that the airline’s em- 
ployees are rarely unaware that a passenger has been injured. Accidents 
aboard ship, on the other hand, often occur out of sight and knowledge of the 
crew. The distinction between planes and ships has been recognized in the 
judicial interpretation of the word “vessel” as used in federal statutes.?? It 
was held that vessels meant ships and that seaplanes were not vessels within 
the meaning of the act where owners of a passenger seaplane sought to in- 
clude themselves within the exemption from liability granted by Congress to 
owners of merchant ships. Ships and planes are sufficiently dissimilar to 
justify a distinction in requiring notice of claims from air and water passen- 
gers. 


THE WARSAW CONVENTION 


Contractual limitation of air carrier liability has been allowed in several 
cases which arose from international transport under the terms of the War- 
saw Convention.*2 The Convention is, in effect, an international tariff for 
international air transport. Although it does not require written notice of 
claims, it imposes a ceiling of $8,291.87 on the recovery of any one person for 
personal injuries or wrongful death.** But the imposition of this ceiling 
was not done without a supporting consideration in favor of the passenger. 
Carriers operating under the Convention are required to pay the injured pas- 
senger’s actual damages up to the maximum limit without proof of negli- 
gence. This exchange of what is close to the ves ipsa loquitur doctrine for a 
ceiling on recovery may sound like a poor bargain today, but was a substan- 
tial concession for the carriers to make in 1929. In addition, the ceiling does 
not apply where a passenger is able to prove wanton, exceptional negligence. 


In the few cases in which injured passengers have attempted to break 
through the ceiling imposed by the Convention, the limitation has been up- 
held *5 except where the carrier has been held to have been guilty of “wilful 





22 Dollins v. Pan American Grace Airways, 27 F. S. 487 (S. D. N. Y. 1929). 
Noakes v. Imperial Airways, 29 F. S. 412 (D. C. Calif. 1948) (Owners of aircraft 
attempted to avail themselves of the limited liability provisions granted to owners 
id _ ships as an inducement to stimulate investment in our merchant 

eet). 


23 49 Stat. 300, Oct. 12, 1929, Treaty Series No. 876. Knauth, Some Notes on 
The Warsaw Convention, 14 J. Air L. & C. 44 (1947). 


24 Parker, The Adequacy of the Passenger Liability of The Warsaw Conven- 
tion, 14 J. AR L. & C. 87 (1947) ; Wetter, Possible Simplification of The Warsaw 
Convention Liability Rules, 15 J. AR L. & C. 1 (1948). 


25 Wyman v. Pan American Airways, 43 N. Y. S. 2d 420 (1948), cert. denied 
324 U.S. 882 (1944) (an ideal example of the rule which allows recovery up to the 
maximum limit without proof of negligence. No proof possible here inasmuch as 
plane disappeared at sea); Ross v. Pan American Airways, 77 N. Y. S. 2d 785 
(1948), leave to appeal to N. Y. Court of Appeals granted 83 N. Y. S. 2d 230 
(1948) (suit by Jane Frohman, well known entertainer, to recover for damages in 
excess of the maximum limit) ; Garcia et al. v. Pan American Airways, 77 N. Y. S. 
2d 257 (1948), affirmed 84 N. Y. S. 2d 408 (1948), cert. denied for want of final 
judgment in the state courts 329 U.S. 471 (1946); Ritts v. American Overseas 
Airlines, 1949 U.S. Av. R. 65 (S. D. N. Y. 1949) (jury after being charged with 
the provisions of the Warsaw Convention, wilful misconduct on the one hand and 
no negligence on the other, returned a verdict for the defendant carrier). 
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misconduct” and thus not entitled to the limitation.*°* The plaintiff’s usual 
attack was to charge that the ceiling should be ignored, despite the passen- 
ger’s assent to it, since it was against public policy to allow a common car- 
rier to limit its liability. However, the public policy of any domestic 
jurisdiction must bow to the overriding policy of an international agree- 
ment. In spite of the carriers’ success in limiting their liability on interna- 
tional carriage, the cases under the Convention are inadequate to support a 
similar modification of common law liability through the CAB tariffs. The 
Convention contains no disclaimer of interference with the common law lia- 
bility clause comparable to Section 1106 of the Civil Aeronautics Act. It was 
the express purpose of the Warsaw Convention to alter the common law du- 
ties of air carriers as enforced by many different countries in favor of one 
uniform standard. The Civil Aeronautics Act, on the other hand, was not 
concerned with interfering with domestic tort and procedural rules, but was 
passed in order to assure uniform treatment of all passengers by air car- 
riers, with special concessions for none. 


INTERNATIONAL TRANSPORT EXCEPTIONS TO THE WARSAW CONVENTION 


Although the Warsaw Convention requires no written notice of claims, 
there have been two recent cases of international air transport where failure 
to give notice was a bar to the actions. Apparently the requirement of 30 
days notice had been inserted directly into the contract of carriage, for the 
tariff period of 90 days would not apply to nondomestic travel. The first case 
was one of several actions filed against Pan American Airways as a result of 
the crash of the Yankee Clipper at Lisbon in 1943. In Indemnity Insurance 
Co. v. Pan American Airways,?? the plaintiff sued as subrogee of the claim of 
Tamara, a famous woman singer, killed in the crash. The insurance com- 
pany paid a death benefit to Tamara’s beneficiaries and then sued the airline 
to recover for her wrongful death. They asked for an amount in excess of 
the $8,291.47 limit of the Convention but were unable to recover even that 
amount because Tamara’s next of kin had failed to give notice to the carrier 
within 30 days. The court did not decide whether there were any circum- 
stances which would excuse non-compliance but held against the plaintiff on 
the ground that the rights of the insurer are no greater than those of the in- 
sured. 


In a personal injury action against the same carrier, the 30 day period 
was also upheld. In Sheldon v. Pan American Airways 28 the plaintiff sued 
for injuries incurred in a crash while on a flight from Mexico City to Los 
Angeles. Instead of attacking the Convention, he relied on it to justify his 
failure to give notice. Contending that the requirement of notice within 30 
days was inconsistent with the terms of the Convention, he asked that the 
court refuse to enforce it. Furthermore, he claimed that the language of the 
notice requirement was not definite enough to make it mandatory because it 
stated no penalty for failure to comply. The New York court refused to ac- 
cept either allegation and declared that there is nothing inconsistent between 








25a Ulen v. American Airlines, 1948 Ms S. Av. R. 161 (U.S. Dist. Ct. D. C. 
1948), 7 FRD 371, 2 Avi. 14,990 (C. C. A. D. C. 1949) 

“6 Civil Aeronautics Act of 1938, 52 Stat. 980, 49 USCA §402(c) (Supp. 
1947). Declaration of policy: The promotion of adequate, economical and efficient 
service by air carriers at reasonable charges, without unjust discriminations, un- 
due preferences or advantages, or unfair or destructive competitive practices. 

2758 F. Supp. 338 (S. D. N. Y. 1944). 

2874 N. Y. S. 2d 578 (1947), affirmed 74 N. Y. S. 2d 267 (1947). 
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the 30 day requirement and the Convention. The Convention deals with the 
time for bringing suits,°® whereas the notice requirement states a condition 
precedent to the action. If the language of the requirement were held to be 
merely declaratory, its entire purpose would be defeated. 


Of all the carrier cases examined, the Indemnity and Sheldon decisions 
present the strongest precedent for upholding the validity of the 90 day pro- 
vision in the CAB tariffs. In neither case was it alleged that the carrier was 
on actual notice of the pendency of the claim, but it is doubtful if the results 
would have been different if such an allegation had been proved. In any 
event, cases arising under the Warsaw Convention, an international treaty, 
may always be distinguished from situations involving the construction of 
CAB tariffs under a federal regulatory statute. Section 1106 of the Civil 
Aeronautics Act, expressly disclaiming any interference with established 
rights, distinguishes domestic air cases from international flights. The 
difference between planes and ships renders the water carriage cases unsatis- 
factory precedent, and the fact that all of the rail cases in which notice 
requirements were upheld dealt either with freight or free carriage, shows 
that there is no sound basis in previous common carrier decisions for allow- 
ing the airlines to enforce the provisions of Section 17A of the passenger 
tariffs. 


CONCLUSION 


Section 1106 has never been given vitality by judicial construction in any 
tort action.2° However, its concise language conveys the obvious intent of 
Congress that established remedies available against common carriers should 
not be altered or abridged by use of the tariffs or any other provision of the 
Act. Therefore, where carriers have actual notice of pending personal in- 
jury or wrongful death actions, the requirement that the injured plaintiff 
give formal notice within a fixed time should be ignored. Since the purpose 
of the requirement is to inform the carrier, the common law view that where 
the carrier does not need to be informed, the requirement is not mandatory, 
should be followed. 


Often those who are injured are unable to comply with the requirement 
even in the unlikely event that they are aware of it. It is even more unrea- 
sonable to hoid the next of kin of a deceased passenger to the strict terms of 
a contract to which he was never in privity. Usually the next of kin are 
even more ignorant of the existence of the requirements than the deceased. 





29 49 Stat. 3007, Article 29: Right to damages extinguished if action is not 
brought within two years after estimated time of arrival. 

30 It has been considered in several contract actions against airlines for fail- 
ure to deliver plaintiff to his destination in time. Warshak v. Eastern Airlines, 78 
N. Y. S. 2d 143 (1948) (common law forum has jurisdiction over a cause of action 
for alleged breach of contract to transport by air). Earlier case of Jones v. 
Northwest Airlines, 22 Wash. 2d 863, 157 P. 2d 728 (1945) held, however, that any 
special agreement contradictory to the terms of the tariff would not be binding on 
the carrier. See also: Schwartzman v. United Airlines, 6 FRD 517 (D. C. Nev. 
1947) overruling Adler v. Chi. & Sou. Airlines, 41 F. S. 366 (D. C. Mo. 1941). 


31 Next of kin have usually fared ill in attempts to challenge the right of the 
decedent to release their claim for recovery in wrongful death actions. In Mellon 
v. Goodyear, 277 U.S. 335 (1927), Justice MacReynolds held that a complete re- 
lease given by the decedent to the defendant precluded a recovery by the next of 
kin after the death of the injured party. Two recent cases have held that a re- 
lease of a railroad from liability to employees riding on free passes barred subse- 
quent actions by their next of kin. Donnelly v. Sou. Pac. R. R., 18 Calif. 2d 863, 
118 P. 2d 465 (1941); Francis v. Sou. Pac. R. R., 333 U.S. 445 (1948). 
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Any indication that the carrier is on notice of the injury should serve as 
an excuse for noncompliance with the notice requirement. This fact is not 
difficult to establish. Any investigation of the accident, attention to the vic- 
tims or attempts at settlement, either before or after the expiration of the 90 
days, should raise a prima facie assumption that the carrier needed no for- 
mal notice. It is difficult to conceive of any death or serious injury occurring 
to an air passenger unknown to the airline. Therefore, allowing the carrier 
to capitalize on the failure of uninformed or incapacitated plaintiffs to give 
notice is, in light of the explicit language of Section 1106, contrary to the 
spirit of the CAA, as being violative of established public policy.*? 


R. G. KAHN * 





32 2 On Seber: 8, 1949, a tariff provision of Northwest Airlines requiring 
notice of claim for personal injury to be filed within 30 days after injury was 
upheld by the trail court in the U.S. District Court of the Western District of 
Washington, in Wilhelmy (now Stinech) v. Northwest Airlines, Inc., 2 Avi 15,028. 
“Plaintiff, a passenger on one of defendant’s airplanes, brought. this action against 
defendant airplane carrier for alleged negligent injury to plaintiff’s inner ear 
and throat and for other personal injuries alleged to have been caused by defend- 
ant’s negligence in operating the airplane on which plaintiff was a passenger in 
such a way as to cause it to descend from a high to a low altitude at a too rapid 
rate of descent in connection with a scheduled landing of the airplane.” 

The opinion of the Judge does not indicate whether the defendant had actual 
notice of plaintiff’s alleged injury within the 30 day time limit. The opinion 
reads, in part, as follows: “This Court is of the opinion that the rule of the 
Cackette case [cit. note 20, supra] relied upon by plaintiff does not apply here 
because in that case the ten-day notice of claim requirement was, in accordance 
with other decided cases, unreasonable and invalid. In expressing the opinion 
and ruling in the case at bar, I do not say that any contract time limit for giving 
notice of claim or for commencing suit is to be regarded as valid merely because 
it is stated in the contract of transportation. The test of reasonableness must be 
met and is to be given proper consideration upon the facts disclosed by each 
case. In the case at bar, this Court holds that the thirty-day written notice of 
claim requirement and the one-year limit for commencing suit provision in the 
transportation contract here in suit are reasonable and valid.” 


* Student, Northwestern Law School, Member Legal Publications Board. 




















BOOK REVIEWS 


DOMESTIC MAIL RATE DECISIONS, by Frederic P. Kimball. (Pub- 
lished by author at 400 Benedict Avenue, Tarrytown, New York 1949, 
pp. 258, $175.) 


It is often noted that the body of literature on the regulatory problems 
of the airlines is lagging behind the remarkable evolution of American civil 
air transport services. To the specialists, experts and scholars concerned 
with and troubled by the fundamental questions of economic policy, this 
definitive survey of those opinions of the Civil Aeronautics Board granting 
permanent mail rates for domestic carriers will be both welcome and useful. 


The author, an experienced economic consultant on airline problems, has 
utilized an effective “subject” breakdown of the sixteen Board decisions 
affecting nine trunklines and six feeder carriers. The fourteen sections 
cover CAB determinations on decisions and rates, comparable services, 
schedules, equipment, non-mail revenues, general operating expenses, flying 
expenses, direct maintenance expense, depreciation of flight equipment, 
ground and indirect expense, miscellaneous costs and credits, recognized 
investments, detailed investment adjustments, and determination of mail 
rates. 


The final section ‘“‘proves out” the rates established and offers a statistical 
description of the sliding scale formulae without the complexities of refer- 
ence to designated mileage. As each opinion ordinarily sets both a retro- 
active rate and a future one, some thirty-three are treated with a minimum 
of editorializing and/or prophetic judgment. Yet careful study of this 
handily cross-indexed tome will certainly provide the specialist with a 
number of clues to present views and probable attitudes. 


While the detailed nature and relatively high price may limit the circula- 
tion of Mr. Kimball’s analytical study, this book seems likely to receive a 
good deal of attention from carriers and counsel involved in domestic mail 
rate proceedings before the Civil Aeronautics Board. Scholars and research 
personnel may be encouraged to learn that some reduction in price for uni- 
versities and eleemosynary institutions is contemplated. 


EDWARD C. SWEENEY 





LE CABOTAGE AERIEN, by Dr. Alex Meyer. Paris, 1948: Les Editions 
Internationales. 84 pages, with an extensive bibliography, index, and table 
of abbreviations. 


This is an excellent study of the problem of the Five Freedoms—more 
especially the fifth. For while cabotage in river and coastwise law means 
local traffic along the edges of the free high seas and international areas, 
cabotage in air law means domestic as opposed to boundary-crossing aviation. 
After an introductory account of cabotage or the coastwise privilege in 
maritime law, and the corresponding solutions discussed and attained for 
the European river systems, Dr. Meyer plunges into the story of the strug- 
gle between those who would keep the foreign aviators out, and those who 
would let them in—from the Paris Conference of 1910 to the Chicago Con- 
ference of 1944 and its aftermath. The statements are copiously and well 
documented; Dr. Meyer has long been a student of air law, and his mind 
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is well stocked with information. He is generous in making these facts 
conveniently available to the new generation of administrators and experts 
in air law. 


Those who regulate our aviation often seem to be too much interested 
in telling us what we shall not do. Air carriers—like all carriers—exist to 
serve the public which wants to be transported. Dr. Meyer aptly re-tells the 
story of the bull-fighter who wanted to go from Madrid to Barcelona to 
appear in the bull-ring, and found that the local flight of the domestic air- 
line happened to be cancelled. However, the Swedish plane on the Madrid- 
Barcelona-Geneva-Stockholm route was about to depart, and he sought a 
ticket. Under the cabotage rules he was turned away; so he bought a ticket 
to Geneva and got aboard. At Barcelona, they would not let him land 
until he announced his intention to continue to Geneva the next day. This 
sets the key for much of what the author has to say about cabotage—the 
effort to throw business to the local airline and to place economic burdens 
on the foreigner, sometimes without much thought about the convenience 
of the travelling public. 


Cabotage is capable of many refinements of meaning. Indeed, the “‘five” 
freedoms stated at Chicago do not exhaust the possibilities. Most valuable 
therefore is that part of Dr. Meyer’s study which discusses these details. 
We say that the domestic privilege is reserved as to domestic transport; 
just what is this? The Chicago text says it is carriage for remuneration 
or hire. Earlier texts spoke of commercial transport. When an industrial 
unit uses airplanes to transport company goods and personnel, or when 
Mr. Rich charters an airplane to take a party of friends on an international 
tour, is it commerce? Is it for hire? What of a travel agency which uses 
aircraft for its group of tourists? 


Looking at other forms of transportation, we see that cabotage is often 
limited to goods, as distinguished from passengers; and sometimes limited 
to goods of domestic origin or manufacture. Cabotage may deny or limit the 
right to trans-ship and to warehouse in transit. If a foreign airplane cross- 
ing my country breaks down, may the foreigner send in another ship to pick 
up the goods and take them to destination? Or do I insist that the on- 
carriage must be in my domestic ships? Among the eighty-odd sovereign 
States now in control of the over-land airspaces of this globe, there can be 
numerous shades of meaning for cabotage as stated in Article 7 of the Chi- 
cago Convention. Each can admit what it pleases; the sole restriction is that 
there shall be no exclusive rights—such as China has given the U.S.S.R. 


Dr. Meyer reminds us of the fluctuating struggle between those who 
would limit the cabotage local monopolies to ‘“‘marchandises,” goods or cargo, 
and others who would apply it to “choses” or things generally. Again, there 
is the argument about the factors which affect the nationality of an airplane. 
Some States wish to look behind the document of national registration, and 
judge who really owns it, where the money comes from, where the com- 
mander and crew are domiciled and how they have been trained. When a 
man registers and operates a plane under some foreign flag, what are the 
rights of his enterprise in his own country? Under the heading “interna- 
tional transport,” the author discusses the status of an airplane arriving 
from a ship at sea or in the territorial waters of some State, including those 
of the State where the airplane descends. 


The meaning of the word “territory” requires analysis; so does “escale 
intermediaire” or intermediate stop. There is strong difference of opinion 
among high authorities as to the status of a circular or sight-seeing flight— 
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“baptemes de l’air”—which returns to the starting point. And there is the 
problem of the legal status of air mail transport. In resumé, the author finds 
that the language of Article 7 of the Chicago Convention expresses suitable 
and flexible principles, and urges liberal interpretations of the restrictive 
powers granted. 


An English language version of this study would be useful. 


ARNOLD W. KNAUTH* 





PRIVATE PILOT TRAINING, Edited by Harold E. Baughman and Ixis 
C. Critchell. (Published by Aviation Sales Corporation, Los Angcies, Cai- 
ifornia, 1949, pp. 374. $4.00.) 


Private Pilot Training does not pretend to be completely original in 
context. it demands attention, however, as a compilation of authoritative 
source material arranged for logical instruction. 


The editors, Harold E. Baughman and Iris C. Critchell, have achieved 
a horizontal organization of material at the private pilot’s level which, as a 
single text, should prove much more satisfactory than the customary ex- 
cerpts from several texts that are vertical organizations of material by sub- 
ject. The student no longer has to determine how much of the navigation 
text he should cover to meet the needs of private flying, or how much of the 
meteorology text he can reasonably overlook as being beyond his needs. The 
pertinent material is exceptionally well covered in Private Pilot Trainiing. 


From the standpoint of the student, it is excellent. It includes all sub- 
jects which are essential to piloting, yet the scope of each subject is limited 
to the material which is useful to the private pilot. The book is very well 
illustrated with photographs, charts, and diagrams which make it easy for 
the student to grasp the subject matter. The value of the theory presented 
is enhanced by practical interpretations showing specific applications to 
private flying. The editors obviously have considerable experience in the 
type of flying about which they are writing, and thereby achieve a refresh- 
ing balance of theoretical and practical information. 


An instructor with a knowledge of the subject matter can quickly locate 
any item in the well organized text, but the curious student, for whom the 
book was primarily written, may well have his question unanswered by want 
of an index. Many instructors will miss a good set of study questions at 
the end of each chapter. These are the only major points of criticism that 
most teachers will have with the text. 


Again, the text is well adapted to the needs of the instructor. The 
material is divided into six parts which correspond to the six curriculum 
requirements laid down by the Civil Aeronautics Administration for ap- 
proved basic ground schools. These six parts are titles in the text as follows: 
Part I, Civil Air Regulations; Part II, Air Navigation; Part III, Meteor- 
ology; Part IV, General Service of Aircraft; Part V, Aeronautical Radio; 
Part VI, Flight Training. The treatment of each part is characterized by 
(1) authoritative source material with excellent interpretation, and (2) 
exceptional thoroughness within the realm of utility to the private pilot. 


A great portion of the material has been taken from the many Civil 
Aeronautics Bulletins published by the federal government dealing with 





* Partner in Lloyd, Decker, Williams & Knauth, New York City. 
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pilot training, air navigation, aerodynamics, aircraft and engines, radio 
and meteorology. Other material was freely used wherever needed to com- 
plete the treatment of the subject. 


The publishers have set for themselves the goal of frequent revision of 
the text to keep the subject matter continually up-to-date. This is a com- 
mendable goal and their success can only be judged by future editions. The 
size of the problem is best indicated by the fact that although the first edi- 
tion was apparently correct in every detail at the time of publication in 
1948, it is now, only a few months later, already incorrect in its explanation 
of some phases of teletype weather reports, and the interpretation of coded 
information on the weather map. 


The publishers have developed a clever device to provide the users of 
the text with current Civil Air Regulations, and the latest aeronautical 
charts. When the student or instructor is about to begin the study of Civil 
Air Regulations, he merely clips a coupon in the back of the text and sends 
it to the publisher, who then sends him the latest copy of the Civil Air Regu- 
lations with all amendments. In like manner, before beginning the study 
of navigation, a similar coupon will bring the latest editions of the two aero- 
nautical charts used in the illustrative navigation problems. 


If the plans of the publishers materialize, this will be only the first in a 
series of texts to cover separately the ground school material required for 
four different pilot ratings. The other three ratings are (1) Commercial, 
(2) Instrument, and (3) Instructor. 


Private Pilot Training, published by Aviation Sales Corporation, Los 
Angeles, succeeds in its purpose of being a unified, authoritative text. Al- 
though it can be improved, it is the best textbook on the subject available to 
date. 


NIELS C. BECK* 





* Dean, Parks College of Aeronautical Technology of Saint Louis University. 
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